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THUBSDAY, NOVEMBER 6, 1075

House oF REPRESENTATIVES,
GOVERNMENT INFORMATION
AND INDIVIDUAL RiGHTS SUBCOMMITTEE
or THE COMMITTEE ON (GOVERNMENT (OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:30 a.m., in room
92947, Rayburn House Office Building, Hon. Bella 8. Abzug (chair-
woman of the subcommittee) presiding.

Present: Representatives Bella S.” Abzug, Michael Harrington,
Andrew Maguire, Anthony Moffett, and Sam Steiger.

- Also present: Eric L. Hirschhorn, counsel.

Ms. Aszvc. The Subcommittee on Government Information and
Individual Rights will come to order. .

This morning we begin hearings on H.R. 10315, and H.R. 9868,
providing for open meetings in the Federal Government and popularly
known as “Government in the Sunshine” legislation. Without objec-
tion, we will include the text of these bills in the record. \

[The bills, H.R. 10315 and H.R. 9868, follow :]

(1)
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=22 H R. 10315

IN THE HOUSE OF REPRESENTATIVES

Ocroer 22,1975 »

Ms. Apzua (for herself and Mr, Fascery) introduced the following bill; which
was referred to the Committee on Government Operations

A BILL
To provide that meetings of G'm;ei'nmet__xt agencies ‘shall be
open- to the public,, and for other purposes.

' i Be it enacted by. the Senate and House of Representa-
tives of the United States of America, in Congr;ess assembled,
That this Act may bé cited as the “Government in the
Sunshine Act”

Bec. 2. 'Dmonm'rrox OF Povrioy.~—It is hereby
declared to be the policy of the United States that the public
is entitled to the fullest practica'bl_e information regarding the

decisionmaking processes of the Federal Government, It is

© 0 et R W N K

the purpose of this Act to provide the public with such
10 information while protecting the rights of individuals and

11  the ability of the Govemménq fo-carry out its responsibilities.
I ‘
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Sec, 3. Title 5, United States Code, is amended by

2 adding after section 552a the‘.following new section:

4
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.3 “§552b. Open meetings

“(a) For purposes of this section— -

“(1) the term ‘agency’ means the Federal Elec-

_tion Commissiori and any agency, as defined in section

551(1) of this title, headed by o colleginl body com-

posed of two or.more individual members, and includes

_ any subdivision thereof composed of or including two or

more members and authorized to act on behslf of the
agency; -

“(2) the term ‘meeting’ means the deliberations of
at least the number of individual agency members re-
quired to take action on behalf of the agency where
such deliberations concern the joint cbnduct or disposi~
tion of official agency business, but does not include

deliberations solely for the purpose of taking an action

* required or permitted by this section ; and

- “(8) the term ‘member’ means an individual who
belongs to a collegial body heading an agency and who
is appointed to such position by the President with the
advice and consent of the Senate.

“(b) Except as provided in subsection (c), every por-

" 94 dtion of every meeting of an agency shall be open to public

25 observation.
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3
“(c) Except in a case where the ‘agency finds that the
public interest requires otherwise, (1) subsection (b) shall

not apply to any portion of an agency meeting, and (2) the

- requirements of subsections (d) and (e) shall not apply to

‘any informtion pertaining to such meeting otherwise re-

quired by this section to be disclosed to the public, where the
ageney, or Ehe subdiﬁsion thereof conducting'the meeting,
properly determines that such portion or portions of its meot-
ing or the disclosure of such information, can be reasonably
expected to—

“(1) disclose matters (A) speciﬁcally authorized
under criteria-established by an Executive order to be
kept secret in the interests of national defense or %oreign

' pél?cy and (%,) are in fact properly classified pursuant
to such Executive order;

“(2)- relate solely to the agency’s own internal per-
sonnel rules and practices ;

“ (3') disclose information of a personal nature where
disclosure would constitute a clearly unwarranted inva-
sion of personal privacy.

This paragraph shall not apply to any officer or employee
of the United States or any branch, department, agency or
establishment thereof with respect to his official duties or

cmployment;
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“(4) dnvolve accusing any person of a crime, or

‘ ‘formally censuring any person.

3 This paragraph shall not apply to any officer or employee

"%~ of the United States or any branch, department, agency, or

5 esiablishmen-t thereof with respect to his official duties or

6 employment;

.
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“(5) disclose information contained in ir vestigatory

‘records compiled for law enforcement purposes, but only .

to the extent that the disclosure would (A) interfere
with enforcement proceedings, (B) deprive & person
of a right to a fair tria} or an impartial adjudication,
(C) constitute an unwarranied invasion of pe.rsona‘l
privacy, (D) disclose the identity of a confidential
source, (E) in the case of a record compiled by a
criminal law _enforcement authority in the course of a
criminal investigation, or by an agency conducting a
lawful national security intelligenée investigation, dis-
close confidential information furnished only by the con-
fidential source, (F) disclose investigative techniques
and procedures, or (G) endanger the life or physical
safety of law enforcement personnel;

“(6) disclose trade secrets, or financial or commer-
cial information obtained from'any person, where such
trade secrets or other information could not be obtained

by the agency without a pledge of confidentiality, or
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where such information must be withheld from the public

“ in order to prevent substantial injury to the competitive

- position of the person to whom such information relates;

“(7) disclose information Which must be withheld
from the public in order to avoid premature disclosure of
an action or a proposed' action by—

« (A) an agency which regulates currencies,
securities, commodities,. or financial -institutions
where such disclosure would be likely to (i) lead
to serious financial sp'eculationv in currencies, securi-
ties, or commodities, or (i) 'yseriou'sly endanger the
stability of any financial institution; and

“(B) any agency where such disclosure would
be likely to seriously frustrate implementation of the
preposed agency action. -

This par&graph ghall not .a,pply in any instance where
the content ;r nature of the proposed agency action
already has been disclosed to the public, or where the
agency is required by law to make such disclosure
prior to taking final agency action on such proposal;

“(8) disclose information contained in or related to
examination, operating, 61' condition reports prepared hy,
on behalf of, or for the use of an agency responsible

for the regulation or supervision of financial institutions;
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“(9) specifically concern the agency’s participation
in a civil action in Federal or State court, or the init‘ia-
tion, conduet, or disposition by the agency of a particular
case of formal agency adjudication pursuant to the proce-
dures in section 554 of this title, or otherwise involving
a determination on the record after opportunity for a
hearing; or
“(10) disclose information required to be withheld
from the public by any other statute establishing
partioular criteria or referring to particular types of
information.
“(d) (1) ‘Action under subsection (c) to close a por-
tion or portions of an agency meeting shall be taken only
when a majority of the entire membership of the agency, or

of the subdivision thereof authorized to conduct the meeting

.on behalf of the agency, votes to take such action. A separate

vote of the agency members, or the members qf a subdivision
thereof, shall be taken with respect to each agency meeting
a portion or portiops (;f which are proposed to be closed to
the public pursuant to subsection (c), or with respect to any
information which is propoéed to be withheld under sub-
section (c). A single vote may be taken with respect to a
series of meetings, a portion or portions of which are pro-
posed to be closed to the public, or with respect to any

information concerning such series of meetings, so long as
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each meeting in such series involves the same particular mat-
ters, and is scheduled to be Leld no more than thirty days
after the initial meeting in such series. The vote of each
agency member partici?hting in such vote shall be recorded
ar{d no proxies shall be allowed. Whenever any person whose
interests may be directly affected by a meeting requests that
the agency close a portion or portions of the meeting to the‘
public for any of the reasons referred to in paragraphs (3),
(4), or (5) of subsection (c), the agenéy shall vote by
recorded vote whether to close such meeting, upon requeét
of any one of its members. Within one day of any vote taken
pur;mant to this paragraph, the agency shall make publicly
available a written copy of such vote reflecting the vote of
each member on the quesl:ion.‘

“(2) If a meeting or portion thereof is closed to the

- public, the agency shall, within one day of the vote taken

pursuant to paragraph (1) of this subsection, make publicly
available a full written explanation of its action closing the
meeting, or portion thereof, together with a list of all persons
expected to attend the meeting, and their affiliztion.

“(3) Any agency, a,.mlajority of whose meatings may

propeﬂy be closed to the public, in wkole or in part, pursuant

" to paragraphs (6), (7)(A), (8), or (9) of subsectiqn‘

(¢), or any combination thereof, may provide by regulation

for'the closing of such‘meetiﬁgs, or portion of such meetings,
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so long as a majority of the members of the agency, or of the
subdivision thereof eondfucting: the meeting, votes by recorded
vote at the beginning of such meeting, or portion thereof, to
close the exempt portion or portions of the meeting, and 2
copy of such vote, reﬂecﬁng the vote of each member on the
question, is made available tb the pﬁblic. The provisions of
paragraphs (1) and (2) of this -s_qbsglction; and subsection
(e) shall not apply to any meetihg to thch such regulations
apply : Provided, That the agency shall, except to the extent
that the provisions of subsection (b) may apfrly, provide the
public with public announcement of the date, place, and
subject matter of the meeting at the earliest practicable
opportunity and in no case later than the commencement
of the meeting or portion in qﬁestion.

“(e) In the case of each meeting, the agency shall make
public announcement, at least one week before the meeting,
of the date, place, and subject matter of the meeting, whether
open or closed to the public, and the name and phone num-
ber of the official designated by the agency to respond to
requests for information‘about the meeting, Such announce-
ment shall be made unless a majority of the members of the
agency, or of the members of the subdivision thereof con-
ducting the meeting, determines 'by a recorded vote that

agency business requires that such. meetings be called at an

earlier date, in which case the agency shall make public
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announcement of the date, place, and subject mat‘er of such
meéﬁng, and whether open or closed to the public, at the
earliest practicable opportunity and in no case later i:han the
commencement of the meeting or portion in question. The
subject matter of a meeting, or the determination of the
agency to open or close a meeting, or pdrtion of & meeting, ..
to the public, may be changed fellowing the public announce-
ment required by this paragraph if (1) a majority of the
entire membership of the agency, or of the subdivision
thereof cnnductin'g the meeting, determines by a recorded
vote that agency business so requires, and that no earlier
announcement of the change was possible, and (2) the
agency publicly announces such change «nd the vote of each
member upon such change at the earliest practicable oppor-
tunity and in no case later than the commencement of the
meeting or portion in question. Immediately following tl;e
public announcement required by this pumgmpli, notice of
such announcement and the vote of each member upon such
change shall also be submitted for prompt publication in the
Federal Register. |

“{f) A complete Atranscript or electronic recording ade-
quate to record fully the p;'oceedings shall be made of each

meeting, or portion of a meeting, ciosed to the public, ex~

cept for & meeting, or portion of a meeting,‘ closed to the .
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10
public pursuant to paragraph (9) of subsection (c). The
agency shall make promptly available to the public, in a
place easily accessible to the public, the complete transcript

-or electronic recording of the discussion at such meeting of

any item on the agenda, or of the testimony of any witness
received at such meeting, except for such portion or portions
of such discussion or testimony as the agency, by recorded
vote taken subsequent to the meeting and promptly made
available to the public, determines to contain information

specified in paragraphs (1) through (10) of subsection (c).

-In place of each portion deleted from such a transeript or

transcription the agency shall supply a written explanation
of the reason for the deletion, the portion of subsection (c)
and any other statute said to permit the deletion and a sum-

mary or paraphrase of the deleted portion. Such summary

- or -puraphrase need not disclose information specified in

paragraphs (1) through (10) of subsection (o). Copies
of such transeript, or a transeription of such electronic re-
cording disclosing the identity of each speaker, shall be fur-
nished to any person at no greater than the actual cost of
duplication or transcription or, if in the public interest, at
no cost. The agency shall maintain a complete verbatim
copy of the transeript, or a complete electronio recurding of

each meeting, or portion of a meeting, closed to the public,
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for a period of at least two years after such meeting,
or until one year after the conclusion of any agency pro-
ceeding with respect to which the meeting, or a portion
thereof, was held, whichever occurs later.

“(g) Bach agency subject to the requirements of this
section shall, on or before the effective date of this Act,
following consultation with the Office of the Chairman of the
Administrative Conference of the United States and published
notice in the Federal Register of at least thirty days and
opportunity for written comment by any persons, promul-
gate regulations to implement the requirexilents of subsections
(b) through (f) of this section. Any person may bring a
proceeding in the United States District Court for the District
of Columbia to require an agency to promulgate such regula-
tions if such agency has not promuléated such regulations
within the time period specified herein. Any person may
bring a proceeding in the United States Court of Appeals
for the District of Columbia to set aside agency regulations
issued pursuant to this subsection that are not in accord
with the requirements of subsections (b) through (f)' of
this section, and to require the promulgation'of regulations
that are in accord with sucls subsections,

“(h) The district courts of the United States have juris-

diction to enforce the requirements of subsections (D)
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through (f) of this section by declaratory judgment, injunc-
tive relief, or other relief as may be appropriate. Such actions
:may be brought by any person against an agency or its mem-
bers prior to, or within sixty days after, the meeting out of
which the v’iolatioﬁ of this section arises, except that if public
announcement of such meeting is not initially provided by the
agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any
time prior to sixty days after any public announcement of
such meeting.‘ Before bringing such action, the plaintiff
shall first notify thé,a,gency of his intent to do so, and éllow
the agency a reasonable period of %Eime, not to exceed ten
davs, to corre¢t any violation of this section, except that
such reasonable period of time shall not be held to exceed
two working days where notification of such violation is
made prior to a meeting which the agency has voted to close.
Such actions may be brought in the district wherein the
plaintiff resides, or has his principal place of business, or
where the agency in question has its headquarters, In such
actions a defendant shall serve his answer within twenty days
after the service of the complaint. The burden is on the
defendant to sustain his action, In deciding such cases the
court msy examine in camera any portion of a transeript or
electronic recording of & meeting closed to the public, and

may take such additional e¢vidence as it deems necessary. The

2]-D10-76-2
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court, having due regard for oi'derly administration and the

public interest, as well as the interests of the party, may

grant such equitable relief as it deems appropriate, includ-

ing granting an injunction'against future violations of this
'sectiox;, or ordering the agency to make available to the pub-
lic the transeript or electfonié recording of any portion of a
meeting improperly closed to the public, Except to the extent
provided in sﬂbsection (i) of this section, nothing in this sec-
tion confers jurisdiction on any disﬁ-ict conrt acting solely
under this subsectipn to set aside or invalidate any agency
action taken or discussed at an aéency mééti.ng out of which
the violation of this section arose.

“(i) Any Federal court otherwise authorized by law to
review agency action may, at the application of any person
entitled to seek such review, inquire into violations by the
agency of the requirements of this section and afford any
such relief as it deems appropriate.

“(j) The court may assess against any party reason-
able attorney fees and other litigation costs reasonably in-
curred by any other party who substantially prevails in any
action brought in accordance with the provisions of ‘sub-
section (g}, (h), or (i) of this section, except that costs
may be assessed against an individual member of an agency
only in the cage where the court finds such agenéy member
bas intentionslly and repeatedly violated this section and
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agziinst the plaintiff only where the court finds that the suit
was initisted by the plaintiff primarily for frivolous or
dilatory purposes. In the case of assessment of costs against
in agency, the costs may be assesged by the court against
the United Sﬁtes. |

“(k) Each agency subject to the requirements of this
section shall annually report to Congress regarding its com-
pliance with such requirements, includiné a tabulation of
the total number of agency meetings open to the public,
the total number of meetings closed to the public, the rea-

'sons for closing such meetings, and a description of any

litigation brought against the.agency under this section,
ineluding any costs assessed against the agency in such
iitigation (whether paid by the agency or otherwise).
“(1) Except as specifically provided in this section,
nothing herein confers any additional rights on any person,
or limits the present right of any person, to inspect or copy, -
under section 552 of this title, any documents or other written
material in the possession of any agency. In the case of any
request made pursuant to section 552 of this title to copy
or inspect the transcripts or electronic ‘recordings described
in subsection (f) of this section, the provisions of this Act
shall govern whether such transcripts or recordings shall be
made available in accordance with such request. The feqt;ire—

ments of chapter 33 of title 44, United States Codeé, shall not
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apply to the transeripts and electronic recordings described in
subsection (f) of this section. | |

“(m) This section does not constitute authority to with-
hold any information from Congress, and does not authorize
the cloéing qéf any ugency meeting otherwise required by
law to be open. |

“(n) N{'othing in this section authorizes any 'agency-
1o withhold from any individual any record, including tran-
seripts or electronic recordings required by ‘this Act; which
is otherwise accéssible to such individual under-section 552a
of this title,”.

8ec. 4. The chapter analysis of chapter 5 of title 5,

United States Code, is amended by inserting:
“552b, Open meetings.”

immediately below:

“552a, Records about individuals.”,

SEq. 5. (a) Section 557 of title 5, United States Code,
is amended by adding at the end thereof the following new
;ubsection: ' |

“(d) (1) In any agency proceeding whiéh is subjeot

to subsection (a) of this section, except to the extent

‘required for the disposition of ex parte. matters as authorized

by law— _

“(A) no person outside the agency shall make or

cause to be made to any member of the body com-
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prising the agency, administrative law judge, or other
employee who is or may reasonably be expected to
be involved in the decisional process of the proceeding,
#n ex parte communicationﬁi}-elative to the merits of the
proceeding;

“(B) no member of the body comprising the agen-

ey, administrative law judge, or other employee who

is or may reasonably be expected to be involved in
the decisional procéss of. the proceeding, shall make or
cause to be made to any person outside the agency an
ex parte communication relative to the merits of the
proceeding; |
“(C) n member of the body comprising the agency,
administrazm‘e law judge, or other employee who is or
may reasonably be expected to be involved in the de-
¢isional process of such proceeding who receives, or
who mekes, a communication prohibited by this subsec-
tion shall place on the public record of the proceeding:
“(i) all such written communications;
‘(i) memoranda stating the substance of all
such oral communications; and
“(iif) all written responses and memoranda
stating the substance of all oral responses to the
materials described in clauses (i) and (ii) of this

subparagraph;
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“(D) in the event of a communication prohibited
'by-’this subsection and made or caused to be made by a
party, the agency, administrative law judge, or other
employee pﬁesiding at the hcaring may, to the extent
éonsistentwith the interests of justice and the policy of
the underlying statutes, require the person or party -to
- show cause why his claim or interest in the proceeding
- should not be dismissed, denied, disregarded, or other-
wise adversely affected on account of such violation;
“(E) the prohibitions of this subsection shall apply
beginning at such time as the agency may designate, but
in no case shall they begin to apply later than the time
at which a proceeding is noticed for hearing unless the
person responsible for the communication has knowledge
that it will be noticed, in which case the prohibitions
shall apply beginning at the time of his acquisition of
such knowledge. |
“(2) This ‘section does not constitute authority to with-
hola information from Congress.
“(3) Subparagraphs {A) and (B) of paragraph (1)

are not intended to prohibit inquiries or responses relating

_solely to the procedural status of a matter pending before an

agency: Provided, That any such.inquiry or response shall
be placed on the public recoxd pursuant to subparagraph {C)
of paragraph (1).”
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(b) The second sentence of section 554 (d) of title 5,
Un'rted States Code, is amended to read as follows: “Such
employee may not be responsible to or subject to the super-
vision or direction of an employee or agent engaged in the
performance of investigative or prosecuting functions for an
agency.”.

(¢) Section 551 of title 5, United States Code, is
amended—

(1) by striking out “and” at the end of paragraph

- (12);

(2) by striking out the “act.” at the end of para-
graph (13) and inserting in lien thereof “act; and”;
and | '

(3) by adding at the end thereof the following new
paragraph:-

“(14) ‘ex parte communication’ means an oral or
written communication not on the public record with
respect to which reasonable prior notice to all parties is
not given.”.

(d) Bection 556 (d) of title 5, United States Code, is
amended by inserting between the third and fourth sentences
thereof the following new sentence: “The agency may, to the
extent consistent with the interests of justice and the policy
of the underlying statutes administered by the agency, con-
sider a violation of section 557 (d) of this ‘title sufficient
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grounds for a decision adverse to a party who has knowingly
committed such violation or knowingly caused such violation
to occur.”. |
Suc. 6. The provisions of this Act shall become effective

one hundred and cighty days after the date of its enactment.
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94ra CONGRESS
2 H_ R, 9868

IN THE HOUSE OF REPRESENTATIVES

Srpremeer 26,1975

Mr. Fascery (for himself and Ms. Anzue) introduced the following bill; which -
was referred to the Committee on Government Operations

A BILL

To provide that meetings of Government agencies shall be open
to the public, and for other purposes.

Be it enacted by the Senate and House.of Representa-

1
2 tives of the United States of America in Congress assembled,

(3]

SectioN 1. SgHorT TiTLE—~This Act may be cited as
the “Government in the Sunshine Act”.

SEC. 2. DECLARATION OF Poricy.—It is hereby de-

(= R

zclared to be the policy of the United States that the public

is entitled to the fullest practicable information regarding

the decisionmaking processes of the Federal Government.

QL @ =2

It is the purpose of this Act to provide the public with such
10 information, while protecting the rights of indivduals and
1

[

the ability of the Government to carry out its responsibilities.
I
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Skc. 3. DeFINTTIONS.—For purposes of this Act the
term, “person” includes an individual, partnership, cor-
poration, association, or public or private organization other
thax; an agelicy. . '_

AGENCY PROCEDURES

Skc. 4. (a) This sectidn applies, according to the pro-
visions thereof, to the Federal Election Commission and to
any agency, as"'defmed: in gé.ction 551 (1) of title 5, United
States Code, where the céllegial ﬁo.dy comprising the agency
congists of two or more ihdividual members, at least a major-
ity of whom are appointed to éuch position by the President
with the advice and consent of the Senate. Except as provided
in subsection (b), all meetings of such collegial body, or of
a subdivision thereof authorized to také action on behalf of
the agency, shall be open to the public. For purposes of this
section, a meeting means the deliberations of at least the
number of individual agency members required to take action
on behalf of the agency wlere such deliberations concern the
joint conduct or disposition of official agency business.

(b) Except where the agency finds that the public in-
terest requires otherwise, (1) subsection (a) shall not apply
to any agency meeting, or any portion of an agency meeting,
or to any meeting, or any portion of a meeting, of a sub-
division thereof authorized to take action on behalf of the

agency, and, (2) the requirements of subsections (c) and
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(d) shall not apply to auy i: formation pertaining to such
meeting otherwise required by this section to be disclosed to
the public, where the agency, or the subdivision thereof con-
ducting the meeting, properly determines that such portion
or portions of its meeting, or such information, can be reason-
ably expected to—

(1) disclose matters (A) specifically authorized
under criteria established by an Executive order to be
kept secret in the interests of national defense or foreign
policy and (B) are in fact properly classified pursuant
to such Executive order;.

(2) relate solely to the agency’s own internal per-
sonnel rules and practices;

(3) ;iisclose information of a personal nature where
disclosure would constitute a clearly unwarranted inva-

. sion of personal privacy;

(4) involve -accusing any person of a crime, or
formally censuring any person;

(5) disclose information contained in investigatory
records compiled for law enforcement purposes, but only
to the extent that the disclosure would (A) interfere
with enforcement proceedings, (B) deprive a person
of a right to a fair trial or an impartial adjudication,
(O) constitute an unwarranted invasion- of personal

privacy, (D) disclose the identity of a confidential
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source, (E) in the case of a record compiled by a
criminal law enforcement authority in the course of a
criminal investigation, or by an agency conducting a

lawful national security intelligence investigation, dis-

close confidential information furnished only by the con-

fidential source, (F) disclose investigative techniques
and procedures, or (G) endanger the life or physical
safety of law enforcement perégsnnel;

(6) disclose trade secrets, or financial or commer-
cial information obtained from any person, where such
trade secrets or other information could not be obtained
by the agency without zi pledge of confidentiality, or
where such information must be withhefd from the public
in order to prevent substantial injury to the competitive
position of the person to whom such information relates;

(7) disclose information which must be withheld
from the public in order to avoid prematura disclosure of
an action or a proposed action by-—

(A) an agency which regulates ourrencies,
securities, commodities, or financial institations
where such disclosure would (i) lead to serious
financial speculation in‘ currencies, securities, or

. commodities, or (ii) seriously endanger the stability

of any financial institution;
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(B) any agency where such disclosure would
seriously frustrate implementation of the proposed
agency action, or private action contingent thereon;
or
{C) any agency relating to the purchase by
such agency of real property.
This paragraph shall not apply in any instance where
the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency
is required by law to make such disclosure on its own
initiative prior to taking final agency action on such
proposal;

(8) disclose information contained in or related to
examination, operating, or condition reports prepared by,
on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions;

(9) specifically concern the agency's participation
in a civil action in Federal or State court, or the initia~
tion, conduct, or disposition by the agency of a particular
case of formal agency adjudication pursuant to the proce-
dures in section 554 of title 5, United States Code, or
otherwise involving a determination on the record after
opportunity for & hearing; or

{10) disclose information required to be withield
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from the public by any other statute establishing particu-

lar criteria or referting to particular types of

information,

(c) (1) Action }under subsection (b) shall be taken only
when a majority of the ‘entire membership of the agency, or
of the subdivision thereof authorized to conduct the meeting
on behalf of the agency, votes to take such action. A separate
vote of the agency members, or the members of a subdivision
thg;'eof, shall be taken with respect to each agency meeting a
portion or portions of which are proposed to be closed to the
public pursuant to subsection (b), or with respect to any
information which is proposed to be witbheld under subsec-
tion (b). A single vote may be taken with respect to a series
of meetings, & portion or portions of which are proposed to
be closed to the public, or with respect to any information
concerning such series of meetings, 80 long as each meeting in
such series involves the same particular matters, and is
scheduled to be held no more than thirty days after the initial
meeting in such series. The vote of each agency member par-
ticipating in such vote shall be recorded and no proxies shall
be allowed. Whenever any person whose' interests may be
directly affected by a meeting requests that the agency close
& portion or portions of the meeting to the public for any of
the reasons referred to in paragraphs ‘(3), (4), or (b) of
subsection (b), the agency shall vote whether to close such
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meeting, upon request of any one of its membefs. Within one
day of any vote taken pursuant to this paragraph, the agency
shall make publicly available a written copy of such vote.

(2) If a meeting or portion thereof iz closed to the
public, the agency shall, within one day of thé vote taken
pursuant to paragraph (1) of this subsection, make publicly
available a full written explanation of its action closing the
meeting, or portion thereof, together with a list of all persons
expected to attend the meeting, and their affiliation.

(3) Any agency, a majority of whose mestings will

- properly be closed to the public, in whole or in part, pursuant

to paragraphs (6), (7) (A), (8), or (9) of subsection
(b), or any combination thereof, may provide by regulation
for the closing of such meetings, or portion of such meetings,
so long as a majority of tl/e members of the agency, or of the
subdivision thercof conducting the meeting, votes at the
beginning of such meeting, or portion thereof, to close the
meeting, and a copy of such vote is made available to the
public. The provisions of this subsection, and subsection (d),
shall not apply to any meeting to which such regulations
apply: Provided, That the agency shall, except to the extent

that the provisions of subsection (b) may apply, provide

. the public‘ with public announcement of the date, place, and

subject matter of the meeting at the earliest practicable

opportunity.
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(d) in the case of cach meeting, the agency shall make
public annoﬁncement, at least one week before the meeting,
of the date, place, and subject matter of the meeting, whether
open or closed to the public, and the name and phone number
of the official designated by the agency to respond to requests
for information about the meeting. Such announcement shall
be made unless a majority of the members of the agency,
or of the members of the subdivision thereof conducting the
meeting, determines by a vote that agency business requires
that such meetings be called at an earlier date, in which case
the agency shall make public announcement of the date,
place, and subject matter of such meeting, and whether open
or closed to the public, at the earliest practicable opportunity.
The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting,
to the public, may be changed following the public announce-
ment required by this paragraph if, (1) a majority of the
entire membership of the agency, or of the subdivision
thereof conducting the meeting, determines by a vote that
agency business so requires, and that no earlier announce-
ment of the change was possible, and, (2) the agency pub-
licly announces such change at the carliest practicable oppor-
tunity. Immediately following the public announcement re-
quired by this paragraph, notice of such announcement shall

also be submitted for publication in the Federal Register.
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(e) “A complete transcript or electronic recording ade-
quate to fully record the proceedings shall be made of each
meeting, or portion of a meeting, closed to the public, ex-
cept for a meeting, or portion of a meeting, closed to the
public pursuant to paragraph (9) of subsection (b). The
agency shall make promptly available to the publie, in a place
easily accessible to the public, the complete transeript or elec-

tronic recording of the discussion at such meeting of any
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item on the agenda, or of the testimony of any witness re-
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ceived at such meeting, where no significant portion of such
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discussion or testimony contains any information specified
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in paragraphs (1) through (10) of subsection (b). Copies
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of such transcript, or a transcription of such electronic re-
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cording disclosing the identity of each speaker, shall be fur-
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" nished to any person at the actual cost of duplication or
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' tranéeription. The agency shall maintain a complete ver-
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batim copy of the transeript, or a complete electronic record-
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ing of each meeting, or portion of a meeting, closed to the
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public, for a period of at least two years after such meeting,
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or until one year after the conclusion of any agency pro-
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ceeding with respect to which the meeting, or a portion
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“thereof, was held, whichever occurs later.

3
w

(f) Each agency subject to the requirements of this sec-

S

tion shall, within one hundred and eighty days after the en-

Q-8 0-70-3
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actment of this Act; following consultation with the Office of
the Chairman of the Adminisﬁaﬁve Conference of the Unit_éd
States and published notice in the Federal Register of at least
thirty days and opportunity for written comment by any
persons, promulgate regulations to implement the require-
ments of subsections (a) through (e) of this section. Any
person may bring a proceeding in the United States Dis-
trict Court for the District of Columbia to require an agency
to promulgate such regulations if 'such agency has not pro-
mulgated such regulations within the time period specified
herein. Any person may bring a proceeding in the United
States Court of Appeals for the District of Columbia to set
aside agency regulations issued pursuant to this subsection
that are not in accord with the re'quirements of subsections
(a) through (e) of this section, and to require the promulga-
tion of regulations that are in accord with such subsections,

(g) The district courts of the United States have juris-
diction fo enforce the requirements of subsections (a)
through (e) of this section by deelamtory judgment, injunc-
tive relief, or other relief as may be appropriate. Such actions
may be brought by any person against an agency or its mem-
bers prior to, or within sixty days after, the meeting out of
which the violation of this section arises, except that if publio
announcement of such meeting is not initially provided by the

agency in accordance with the requirements of this section,
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such action may be instituted pursuant to this section at any
time prior to sixty days after any public announcement of
such meeting. Before bringing such action, the plaintiff
shall first notify the agency of his intent to do so, and allow
the agency a reasonable period of time, not to exceed ten
days, to correct any violation of this section, except that
such reasonable period of time shall not be held to exceed
two working days where notification of such violation is
made prior {0 a meeting which the agency kas voted to close.
Such actions may be brought in the district wherein the
plaintiff resides, or has his principal place of business, or
where the agenny in question has its headquarters. In such
actions a defendant ghall serve his answer within twenty days
after the serv;ce of the complaint. The burden is on the
defendant to sustain his action. In deciding such cases the
court may examine in camera any portion of a transcript or
electronic recording of a meeting closed to the public, and
may take such additional evidence as it deems necessary, The
court, having due regard for orderly administration and the
public interest, as well as the interests of the party, may
grant such equitable relief as it deems appropriate, includ-
ing granting an injunction against future violations of this
section, or ordering the agency to make available to the public
the transeript or electronic recording of any portion of a
meeting improperly closed to the j)ublio. Except to the extent
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provided in subsection (h) of this section, nothing in this séc-
tion confers jurisdiction on any district court to set aside
or invalidate any. agency action taken or discussed at an
agency meeting out of which the violation -of this section
arose.

(h) Any Federal court otherwise authorized by law to
review agency action may, at the application of any person

properly participating in the proceeding pursuant to other

"applicable law, inquire into violations by the agency of the

requirements of this section, and afford any such relief as it
deems appropriate.

(i) The court may assess against any party reason-~
able attorney fees and other litigation costs reasonably in-
curred by any other party who substantially prevails in any
action brought in accordance with the provisiohs of sub-
section (f), (g), or (h) of this section. Oésts may be
assessed against an individual member of an agency only in
the case where the court finds such agency member has
intentionally and repeatedly violated this section, or against
the plaintiff where the court finds that the suit was initiated
by the plaintiff for frivolous or dilatory purposes. In the
case of apportionment of costs against an agency, the costs
may be assessed by the court against the United States.

(j) The agencies subject to the reQufreménté of this

section shall annually report to Congress regarding :théis
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compliance with such requirements, including a tabulation
of the total number of agency meetings open to the publie,
the total number of meetings closed to the public, the rea-
sons for closing such meetings, and a description of any
litigation brought against the agency under this section.

. SEc. 5. (a) Section 557 of title 5, United States Code,
is amended by adding at the end thereof the following new
subsection

“(d) In any agency proceeding which is subject to sub-
section (a) of this section, except to the extent reqdﬁed for
the disposition of ex parte matters as authorized by law—

“(1) novinterested person outside thé 'ﬁgendy shall
make or knowingly cause to be made to any member of
the body comprising the agency, administrative law
judge, or other employee who is or may reasonably be
expected to be involved in the decisional process of the
proceeding, an ex parte communication relevant to the
merits of the proceeding;

“(2) no member of the body comprising the agency,
administrative law judge, or other employee who is or
may reasonably be expected to be involved in the de-
cisional process of the proceeding, shall make or know-
ingly cause to be made to an interested person outside
the agency an ex parte communication relevant to the

merits of the proceeding;
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“(3) a member of the body comprising the agency,
administrative law judge, or other employee who is or
may reasonably be expected to be involved in the de-
cisional process of such proceeding who reéeives, or
who makes, a communication in violation of this sub-
section, shall place on the public record of the pro-
ceeding:

“(A) written communications transmitted in-
violation of this subsection;

“(B) memorandums stating the substance of
all oral communications occurring in violation of
this subsection ; and

“(C) responses to the materials described in
subparagraphs (A) and (B) of this subsection; _
“(4) upon receipt of a communication knowingly

made by a party, or which was knowingly caused to be
made by a party in violation of this subsection; the

agency, administrative law judge, or other employee

presiding at the hearing may, to the extent consistent

with the interests of justice and the policy of the under-

lying statutes, require the person or party to show cause

why his claim or interest in the proceeding should not

be dismissed, denied, disregarded, or otherwise adversely

affected by virtue of such violation;

“(5) the prohibitions of this subsection shall apply
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at such time as the agency may designate, but in no case
shall they apply later than the time at which a proceeding
is noticed for hearing unless the person responsible for
the communication has knowledge that it will be ﬁoticed,
in which case the prohibitions shall apply at the time of
 his acqﬁisition of such knowledge."”.

- (b) The second sentence of section 554 (d) of title 5,
United States Code, is amended to read as follows: “Such
employee may not be responsible to or subject to the super-
vision or direction of an employee or agent engaged in the
performance of investigative or prosecuting functions for an
agency.”.

(¢) Section 551 of title 5, United States Code," is
amended—

(1) by striking out “and” at the end of paragraph
(12);

(2) by striking out the “act.” at the end of para-
graph (13) and inserting in lieu thereof “act; and”

(3) by adding at the end thereof the following new
paragraph:

“(14) ‘ex parte communication’ means an oral or
written communication not on the public record with
respect to which reasoneble prior notice to all parties is
not given.”.

(d) Scction 556 (d) of title 5, United Statos Code, is
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amended by inserting between the third and fourth sentences
thereof the following new sentence: “The agency may, to the
_extent consistent with the interests of justice and the policy
of the underlying statutes administered by the agency, con-
sider a violation of section 557 (d) of this title sufficient
grounds for a decision adverse to a party who has knowingly -
committed such violation or knowingly caused such violation
to occur.”.

Sec. 6. (a) Except as specifically provided by section
201, nothing in section 201 confers -any additional rights
on ‘any‘ person, or limits the present rights of any such
person, to inspect or copy, under section 552 of title 5,
United States Code, any documents or other written ma-~
terial within the possession of any agency. In the case of
any request made pursuant to section 552 of title 5,
United States Code, to copy or inspect the transcripts
or eleotronic recordings described in section 201 (e),

i the provisions of this . Act shall govern whether such tran-
seripts or electronic recordings shall he made available in
accordance with such request. The requirements of chapter
33, of title 44, United States Code, shall not apply to ihe
transeripts and electronic recordings described in section 201 |
(e) . This title does not authorize any information to be with-

held from Congress.
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(b) thhing in section 201 authorizes any agency to
withhold from aeny individual any record, including tran-
seripts or electronic recordings required by this Act, which
is otherwise aoéeésible to that individual under section 552a.
of title 5, United States Code.

Sec. 7. The provisions of this title shall become ef-
fective one hundred and eighty days after the date on which
this Act is enacted, except that the provisions of section 201
requiring the issuance of regulations to implement such sec-

tion shall become effective upon enactment.



38

Ms. Apzue. Bureaucrats in the various Federal agencies are rela-
- tively insulated from the common men and women in this country. As

a result, they perhaps tend to forget that, in the words of Federalist
No. 49, “the people are the only legitimate fountain of power, and it is
from them that the constitutional charter., . is derived.”

Government is and should be the servant of the people, and it should
be accountable to them for the actions which it supposedly takes on
their behalf.

The enormous growth in both the size and the influence of the Fed-
eral Government in this century has brought with it a tendency for
treating ~rdinary citizens as either the subjects or the antagonists of
government instead of its masters.

A concomitant of this view has been the policy that the people need
not and should not have access to the processes and activities of
government,

People who want to exercise their democratic rights as citizens to
find out what their government is doing are told that they would not
understand, or that the matter is “under investigation,” or that “na-
tional security.” or “executive privilege,” or something of the sort,
makes it impossible or inadvisable for them to know.

This subcommittes and its predecessors have for many years been
active in trying to break the seals of secrecy in the Federal Govern-
ment.

The Freedom of Information Act. passed in 1966, and the Freedom
of Information Act Amendments of 1974 came from this subcommit-~
tee. So did the Privacy Act of 1974, which dealt with the other side
of the coin bv limiting the uses to which the Government may put
information about individuals.

These hearings will continue along that line. They will consider
various legislative proposals that would require meetings in the Fed-
eral Government to be open to the public.

The specific issues we will look at will include:

Which departments and agencies should be covered by an open
meeting law?

Should entities headed bv a single individual be covered as well as
those headed by collegial bodies? .

How formal need a meeting be before it must be announced in ad-
vance and open to the zeneral public? .

Should there be exemptions from an openness rule, and if so, what
should they be?

Under what circumstances, and at whose request, should there be
judicial review of decisions to close meetings?

What remedies should be available when a meeting has been closed
improperly? )

We are scheduled to hear witnesses from the Congregs, various
Federal departments and agencies, the press, and the public. We are
anxious to have their views on this complex and important subiect, so
that we mav proceed in the near future to mark up and report effective
and workable open meeting legislation.

As our leading witness and our leading proponent of “GGovernment
in the Sunshine” lecislation. wo have Clonoressman Dante Fascell, who
is here before us. We are most anxious to hear the views of Mr. Fascell,
who has been one person in this House who has been trving to get this
type of legislation enacted for a long time. Hopefully, his bill will re-
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ceive full consideration by our subcommittee and the full committee in
this session of Congress.

‘Would you be good enough to proceed,’Congressman Fascell.

STATEMENT OF HON. DANTE B. FASCELL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA

Mr. Fascerr. First of all, let me ask permission to include my pre-
pared sta‘ament in the record, and then I will proceed extemporane-
ously if I may.

Ms. Aszua. Without objection, so ordered.

Mr. Fascerr. Madam Chairwoman, let me thank you and the mem-
bers of the subcommittee. I know we all have many places to go at the
same time, but the continuation of hearings on this subject is very im-
portant, but also let me express my thanks to you and the members
of this subcommittee for the work that you and the subcommittee
have been doing, the dedication that you have exhibited in the legis-
lation which you have passed and the numerous hearings you have
held on matters under your jurisdiction.

T have some feelings for what you have been through, having served
for 8 years on the predecessor subcommittee.

I think I have heard all of the arguments, and undoubtedly you
have and will continue to, about all aspects of this problem.

In all of this work in which your subcommittee is involved, you
are dealing with attitudes. That 1s difficult to deal with legislatively
and yet it is a real factor. It is a very real factor.

I remember before the first Freedom of Information Act, when
we had extensive hearings. We finally came down tov cne conclusion.
That the principal inhibiting factor to open government was simply
the dynamics of government, Bureaucracy grew up into a process
whereby it was easier to take “protective action” or to take no action,
or to be secret, than it was to be open.

That is all. There was no great conspiracy involved, it was just the
dynamics of the eituation. A

ere are exceptions, of course, with respect to specific actions or
a coverup as we all know, but most of the time in the normal run of
government as we understand it, it was simply the attitude and the
dynamics of the situation.

‘When you seek to change that, you run into the same argument: “It
is not going to work, it will destroy Government, and it will not oper-
ate this way” and so on ad infinitum.

Suffice it to say, we heard all of this when we accomplished the
same process with respect to our own hearings in the Congress, both
as to markup sessions and ordinary hearings. .

Yet we have seen a remarkable change in Congress on the question
of open hearings. We do not have 100-percent batting average, but
Fe ml':i so much better than we were several years ago that it is unbe-

ievable. .

I cannot see where Congress has fallen apart at all, and a great deal
more action is now open instead of closed.

Finally we got the other body to screw up their courage and they
did this yesterday. That is a healthy attitude. They are considering
this very bill today as it applies to Federal agencies.
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The concept is a very simple one. Obviously we believe that open gov-
ernment is good. It would help eliminate the skepticism, the distrust
and the frustration that our people have. There is the image of the
backroom and the smoke-filled room where everyone is pulling strings,
and the guy on the end of the string with his neck in the noose is the
average taxpayer.

Government is big and it is complex, and it renders a lot of service.
It is very tough for the individual citizen in this country to have any
direct contact with that situation, '

Congressmen are the closest thing that a citizen can get to in Gov-
ernment. That is why a tremendous amount of our work is the dealing
with constituent problems with the Federal Government.

The bill, as you know, deals only with those agencies having a body
of two or more people appointed by the President and confirmed by
the Senate. We are starting here, Frankly, I would like to see it go
further, but from a practical aspect we have to start somewhere,

. This is not a new bill. It has been around, and it has been reviewed
in the academic community, by the agencies, by citizens groups and by
the Congress.

Government agencies at first were almost unanimously opposed to
the bill. Fortunately that has changed considerably.

The process has been a slow one, an educational one and an evolving
one. The best we have been able to do so far is represented in the three
bills before you. The original one in the House, H.R. 5075, was the same
one as originally introduced in the Senate, Then, when it came out of
the Senate committee with amendments, a comparsble bill was intro-
duced in the House, and that is H.R. 9868. Finally we have the last
bill, H.R. 10315, which incorporates some changes recommended by
the staff of this subcommittee.

We felt that all of those bills should be before you.

The exemptions are written in there to take care of all of the normal
problems that we can think of ; financial institutions, real estate, per-
sox:lal matters that should not be disclosed under certain conditions.
and so on.

The best judgments of consensus have been put into the bill in terms
of making the meetings open, providing the transcripts, and then
providing exemptions to take care of those specific problems where
it is reasonably felt there ought to be an exemption.

The other part of the bill deals with ex parte communication. I just
want to say that the original concept came from a long study of the
American Bar Association many years ago.

I first introduced that bill as a separate bill. The theory of it is in-
corporated in this bill too, Basically the idea is to reduce the question
of conflict and undue influence on regulatory agencies which comes
from outside sources. .

If you heve an adversary proceeding, everybody ought to be en-
titled through some measure, either notice or balloting or otherwise,
that an ex parte communication has taken place.

I certainly do not want to eliminate—and I do not think the bill
does—any reasonable effort to be informed or to participate. I do not
see why Members of Congress, if they want to have some influence
on regulatory agencies, should not get on the record. If that is what
they want to do, then fine.



41

The ex parte communications raise and nurture the commonly held
image that all regulatory agencies are dominated by those whom the
agency is supposed to regulate. _

The basic concept of this legislation is to open up some of the regu-
latory processes of government so that the public will be better in-
formed and to remove as much as possible the negative inferences of
the present closed procedure.

Probably most of those meetings are so boring that nobody would
ever attend them anyway, so why not open them up and make the
transcripts available and remove the cloud.

Y am sure that business will proceed.

We could fine tune this bill forever. I am sure agencies will come
up here and take it apart. They will say it is not practical, and the
operation will cease, and they will not be able to make judgments, and
soon.

Some of it may be legitimate but most of it is overblown fear, but
we have to start somewhere. '

This bill under your consideration will be carefully reviewed. It
has been carefully reviewed in the other body.

Everybody has had a chance to look at it for 2 good many years.

We certainly make no claim that every agency is going to operate
100 percent with this. Of course you will have problems.

e will take care of those problems, however, in the best way we can.
We had the same kind of problem with the Freedom of Information
Act, as you know, Madam Chairwoman.

I am convinced that what we need to do is to get people in the agen-
cies—and most of them want to do it, but they are not quite sure
how to grapple with it—that is, give them the legislative base so that
they can begin an attitude change which will lead to procedural
change. Once that happens, I am sure everybody will fall into the
process and make it work properly.

That is basically all I have to say, Madam Chairwoman, except to
close by thanking you and the memberr of the subcommittee for giv-
ing me the opportunity to testify, and for taking the time to hear me
on this important bill.

I know this subcommittee has been extremely busy. I want to thank
you for scheduling these hearings, and to agree to move this bill,

Ms. Apzue. Thank you, Congressman Fascell.

We very much appreciate your leadership here, as I indicated in
my opening statement.

[Mr. Fascell’s prepared statement follows:]

PREPARED STATEMENT oF HoN. DANTE B. FASCELL, A REPRESENTATIVE IN CORGRESS
FRroM THE STATE OF FLORIDA

Madam Chairman and members of the subcommittee, I am delighted to have
this opportunity to speak on behalf of the Government in the Sunshine Act,

I commend the Subcommittee for taking up this legislation to open the de-
liberations of Executive Branch agencies fo the publie. Secreey in government
must be eliminated. The confidence of the American people in thelr government,
which recently declined to a record low, must be restored.

There {s no better way to assure the people of this nation that thelr govern-
ment 18 working faithfully on thelir behalf, than through opening the provess
gtetgovemment to full public serutiny. That is the purpose of the legislation

'ore you.
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On March 19, 1975, 1 introduced H.R. 5075 to provide that meetings of gov-
ernmental agencies skall b2 open to the public, Subsequently, identical bills were
introduced with 88 co-sponsors. A counterpart bill, 8. 5, was introduced in the
Senste.

On July 31, 1975, an amended version of 8. 5 was reported unanimously by the
Senate Committee on Government Operations, and that bill has been pending
action by the funll Senate. H.R. 9868, a bill containing the language on open Ex-
ecutive Branch agency meetings that had been approved by the Senate committee,
was introduced on September 26 by Ms. Abzug and me. Finally H.R., 10315, a
bill further refining the Senate committee language, was introduced by Ms,
Abzug, and I joined in cosponsoring this measure.

These are the measures before the Subcommittee. I urge you to consider the
provisions of this legislation most carefully and to approve a bill that will be
effective in achieving the objectives of those who favor open government,

Very few people would argue with the principle of government in the sunshine,
Actually, this is the cornerstone of our democracy. Without public access to in-
formation on governmental actions, there can be no adequate basis on which in-
dividual citizens can form judgments and cast their votes for those who exercise
the functions of government.

To the extent that secrecy exists in government, I believe that by and large it
is the product of inertia and the following of what seems at first glance to be the
easiest expedient that of withholding information from the public. After all, if
the public does not know what happened or what has been done, it cannot fault
the officials who are responsible for such actions, Thus, the officials involved may
feel they can be safely immune from criticism if the results are not favorable,

Yet, in the long run, such secrecy causes more problems than it solves. Eventual-
1y, the truth usually leaks out, and when this happens after-the-fact, It breeds
public distrust and condemnation which may be directed against officials other
than those responsible for any misdeeds. The whole government suffers when our
people perceive that it is working secretly against them.

What we need is a means to shatter the complacency of officlals who needlessly
follow practicea of secrecy and make it so difficult to operate in such a manner
that a policy of open government becomes the easy way out. Then we will have
true “government in the sunshine” as officials learn that opening the decision-
making process to the public is not only harmless, but salubrious.

In seeking to open the conduct of public business by Federal agencies, we {n the
Congress are asking no more than we have already Imposed on ourselves, In 1978,
thé House adopted legislation which I co-sponsored amending the rules to
strengthen the requirement for open hearings and open committee meetings in-
cluding meetings for the markup of legislation. Prior to that action, 56 percent of
House hearings and meetings were open to the public in 1972, In contrast, under
the stronger open meetings rule adopted in the 98rd Congress, 92 percent of all
House committee hearings and markup sessions were open to the public in 1974

I have seen no drastic adverse consequences as a result of the new Congres-
sional open meetings policy. Instead, the legislative output has been stepped up,
and we can point with pride to the fact that any member of the public can find
out virtually all he wants to know about Congressional actions, if not more than
he wants to know. '

The legislation befor2 you would take similar action with respect to Federal
agency meetings. Some 47 agencies headed by more than one governing member,
who were appointed by the President subject to Senate confirmation, come under
its provisions according to the Senate report accompanying 8. 5. These include
such agencies as the Civil Aeronautics Board, the Federal Communications Com-
misslon, the Federal Maritime Commission, the Federal Trade Commission, the
I?hterstate Commerce Commigsion, the Securities and Exchange Commission, and
others.

H.R. 10815 sets forth the policy that “the public ia entitled to the fullest prac-
ticable information regarding the declsion-making procosses of the Federal gov-
ernment. It is the purpese of this Act to provide the public with such information
while protecting the rights of individuals and the ability of the government to
carry out its responsibllities.” . ‘

Section 8 of the bill provides that every portion of every meeting of a Federal
-agency shall be open to the public. It defines “meeting” and also lsts esceptions
to the general rule requiring open meetings.

The same section specifies procedures by which an agency may vote to close a
meeting under the exemptions, and requires that a complete transcript or record-
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ing—which may have portions deleted by public vote of the agency members—be
made available to the public in cases where tiosed meetings are held. Agencies
are required to implement the Act by regulation and the United States District
Courts are given jurisdiction to enforce its provisicns. Provision is aiso made for
annnal reports to Congress on agency compliance with the Act.

Section 5 of the bill deals with e parte contacts and bans communications with
agencies by outside parties, or vice-versa, in connection with agency proceedings
except as authorized by law.

In general, I bellieve this approach offers an effective and workable means of
achieving open government. There is considerable room for discussion of the
various detailed provisions of these sections, but I feel that the goal should be
to close potential loopholes and asgure that undue secrecy is prohibited.

The bill recognizes that in some cases, it may be necessary to close agency meet-
ings, or portions of such meetings, to the public. The ten exceptions to the general
openness policy, as listed in Section 3(c), are an attempt to protect the rights of
individuals to privacy and to maintai: the ability of the government to carry out
its responsibilities in instances where public disclosure would conflict. My intent
is that these be interpreted strictly, and the presumption should be that in any
case where the language i8 construed as ambiguous, a meeting must be open,

With respect fo the provisions of Section 3 requiring transcripts of closed
meetings, I recommend that consideration be given to requiring these of open
meetings as well, Apparently, the cost has been a factor in removing the require-
ment for open meetings. I strongly support the maintenance of a public record of
what went on in closed meetings, but believe that such a record would be valuable
also for open meetings. , :

I also strongly support the provision regarding e» parte communications.

H.R. 10315 is consistent with the Privacy Act recently enacted by Congress and
seeks to protect the rights of individuals so that undue disclosure is not made by
opening agency meetings. It also preserves all existing rights of the public and
the Congress to agency information. It permits inquiries on the status of proceed-
ings to be made without violating the exr parte contact provisions, although I
would recommend that such status inquiries be permitted only to an agency clerk
or other administrative official who does not participate in the decision-making
process,

Madam Chairman, the government exists for the people of tbis country, The
government’s business 18 their business, and it must be conducted in full public
view. The “Government in the Sunshine Act" should be enacted so that business

will be conducted openly, and confidence in the integrity of the government will
be restored.

Thank you.

Ms. Aszua. One of the things that interests me about the bill, or
the propositions in the various bills before the subcommittee, is, as you
pointed out in your remarks, the parallel that it has in terms of the
present criticism or opposition to opening up our committee hearings
and markup sessions here in the House. '

The big point that many of the critics raised was that grandstanding
and a lacﬁ of frankness and openness would occur.

Do you find that the criticisms with respect to opening up execu-
tive branch hearings are the same? Would you indicate to us what
)i?u fgeel are criticisms that may be different and how you react to
them . ‘

Mr. Fascerr. My only reaction is based on the experience on the
committee on which Mr., Harrin%ton and I serve, that is the Inter-
national Relations Committee where we just feli into the pattern.
Everything was closed. It was all national security stuff. It changed
practically overnight to open sessions for the largest. part, particularly
on markups. : ) )

The fear was that you would not have an open, frank discussion
and that everybody would be grandstandine for the camera. 1

There is a little bit of that going on all the time, But it has not
affected adversely any of our markups. Qur markups, in my judgment,
have been just as open and direct—maybe even more so—and T have
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seen nothing that would inhibit any member with respect to matters
in the markups.

They are sensitive in many respects, and they do deal with national
security problems in some areas, and in the markups I have not de-

any adverse reaction. As a matter of fact we have better at-
Sildance and there are people in the audience. Sometimes the press
hows up.

When we are working on a particularly interesting subject the
press does show up, it is far better.

Also we have the fine practice of having the administration rep-
resentative there during the markup. When we discuss an amendment
and want to get immediate reaction, the administration represent-
ative is right there, has heard the testimony, and can give the ad-
ministration position and he does 80 in public.

This is far better than the old system. Administration represent-
atives were not permitted to hear the testimony and gave their views
in closed meetings. '

. As far as secrets were concerned, we all know there are no secrets
in politics, You could not vote on a single issue that in a minute would
not be on the wire service, That's why 1 offered the amendment to the
rules making all votes in the committee public. Now it is just a lot
better situation. It is cleaner, and I think it has improved us immensely.

I am delighted to see that the Senate has agreed to the Open Con-
ference provision which we have already adopted on the House side.

Ms. Aszug. What about the argument that opening up the agency
meetings will only attract a roomful of lobbyists?

Would their presence inhibit the agencies’ work ?

_Mr. Fascerr, It has not affected our committees’ work. That is pos-
sible, but I would rather see the lobbyists in the open room easily iden-
tified where everybody can see them, rather than stalking around the
hallways, skulking through offices to find out about secrets and giving
rise to all of the imaginary ills that surround lobbyists.

I start out with the proposition that not all lobbyists are bad. Every
cconomic interest is entitled to be represented and to be heard.

‘Why not have them there? What is so bad about it? They are also
entitled to know what’s going on.

I do not see any problem.

Ms. ABzuc. I have heard many cemplaints that indeed it is only
the lobbyists that do get a forehand knowledge by leak or intuition of
what an agency is doing. Sq;this would, for the first time, be an oppor-
tunity for the nonlobbyists to know what is going on.

Mr. Fascern. Absolutely.

T would not like to make a flat assertion, but I would say that there
is not an adjudication or a rulemaking in a regulatory agency that the
people who are affected do not know abcut. )

Ms. Aszue. I think this would have the opposite effect. Mr.
Harrington. : ’

Mr. HarrinaToN. Thank you, Madam Chairwoman.

First my apologies for being late. ‘

Mr. Fascern. No need to apologize, but I am delighted that you
are here to make the meeting possible. . )

Mr. HarringroN. In reference to what I think is the crucial point
which you addressed earlier, I would like to start by saying that I
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could not agree more about the mood of the country, whether evi-
denced in Senator Humphrey’s committee last week, or in the evidence
2 days ago. One thing that we might do as a positive rejoinder to
what has happened to us over the last 12 or 14 years would be to make
the process conform better to what people expect from Government
and Congress. It may provoke conflict, but at least we can be different
from the societies we condemn.

_I think the legislation before us would be a substantial step in the
right direction.

Mr. Fascern. Mr. Harrington, I might say that T admire your cour-
age and conviction. A lot of people might disagree with you on your
personal efforts to make information public.

But I think there can be no disagreement on the principle involved
and I have supported your legislative efforts in the International Rela-
tions Committee to make more information available.

Mr. HarringToN. I only wish that your statement was reflective of
members of both the Armed Services and Ethics Committee.

The thing that bothers me most, I find difficult to conceive of as
being dealt with in legislation, '

Perhaps, based on your experience you can address this.

I have watched a war that began in secret and almost ended the same
way, thanks to efforts made during the spring of this year to conduct
hearings on Cambodian aid in executive session.

I have watched as recently as last Friday the Secretaxg of State,
who joins us in a few minutes, make it veliy clear to the Pike commit-
tee that he did not intend to deal in public with the material that T
think goes to the root of the disarray that surrounds our Government,

What I am bothered by is that I think there are many easy areas
where this openness, whether executive inspired or congressionally
applied, can be dealt with readily.

Very often when we get to the “crucial phase”—and that is a sub-
jectively used phrase—we often find ourselves willing, compliant at

east, to revert to the old process. I am asking you just to consider what
we should do over a long period of time, maybe even generations, and
second, not just to deal on the legislative side, which is useful, but to
gli)ve serious attention to the executive, which has committed far more
abuses.

“We should not accept national security claims or any other reasons
that are given as a rationale for not having the American public
understand that the Government is giving mere lip service to the notion
that we can conduct an open society.

I’m not even sure that we could not do that without legislation if the
will to do so existed. Senator Church is confronted with the same prob-
lem dealing with actions affecting other countries. ‘

What I am getting at, I guess, is that I often see the willingness to
say “Yes, things have changed.” But I wonder how much things have
clﬁzgged in the crucial areas, which is what the public is concerned
about.

‘We can deal with all sorts of trivia and deal with things that are not
essential, things that attract little audience or attention, but when the
big issues surface, and the ones that have been most debilitating as far
as our society is concerned, we very often see a willingness to accede
to the adamance of the executive, as if they would not conduct busi-
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ness with us or among themselves in any way other than the old-fash-
ioned way.

I do not think you can legislate that. I do not think you can give will

.or force or initiative where it should be. .

Do you have any thoughts on this?

Mr. Fascerr. You have articulated a gressinf problem on the whole
question of openness in Government. I do not have a single answer or
maybe I simply do not have an answer. But what you say is very real,
and it is something to which the Congress and the American people
must address themselves to constantly.

I think that is the key word. There is no magic turnaround. The con-
frontation between the executive and the legislative branch over thia
issue is constant. We can legislate and close the gaps as we do with the
various bills that come out of this subcommittee. But eventually you
get.tg the kind of issues of dealing with war or national security and

ecisionmaking in the White House, where the Executive, for what-
ever reason, simply takes a strorg position on not making certain infor-
mation available.

How the Congress deals with that—and we have seen many examples
of it—is verj;" difficult.

Most of the releases of information in those cases, as I have seen it,
has been because of constant pressure and public awareness, and then
ultimately some arrangement or agreement.

Maybe none of it is satisfactory.

I have a quick example. I was involved many years agoe in a Depart-
ment of Defense investigation on behalf of a congressional commit-
tee. DOD just shut the doors and would not let us see anything.

. The Comptroller General, who was helping us with this investiga-
tion, was denied access to all the documents dealing with the subject
matter. We kept pressing and pressing, and finally we got an actual
written agreement.

It was a memorandum of understanding between the Comptroller
General and the particular. afgency within the Defense Department
to make those documents available so that the GAO, on behalf of the
Congress, could do a reasonable job in auditing the management prac-
tices and the other matters that were involved.

That is one example.

‘We have a more current one right now. In my subcommittee I have
a rqzoluttion of inquiry which is pending, with respect to the Mayaguez
incident. :

Mr. HarringToN. I am familiar with that.

Mr. Fascerr. We heve received excellent cooperation with the De-
partment of Defense. It did not start out that way. We got no coopera-
tion from anybody. But finally, through various meetings and persua-
sions, the Department of Defense came forward,

I cannot say that yet for any of the matters that are within the
National Security Council. The executive just takes the position that
those matters are involved in the decisionmaking nrocess, and thus far
has refused to make the information available, Whoever is the head
of it may chanfe his mind, but the old head of it was not about to make
any of those documents, which would deal with the decisionmaking
process, available to the GAO who was conducting the study on behalf
of the committee.
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So, what am I saying? Getting information from the executive is a
day-to-day struggle. The confrontation is constant. We may deal with
a piece of it by legislation. We may deal with a piece of it through
confrontation which the media picks up and gives us some help. We
maé‘; ?t some people fired. We may change attitudes.

, 1 8ee 1t as a constant process.

But I ses the whole process, in answer to the question which you
have raiged. which is the heart of the matter, as involving the Ameri-
can people. '

It is a constant awareness and education problem. Step by step and
drop by drop. . !

Mr. Hagrriveron. I do not think we disagree on the desired end.
We might disagree on the drip-drop approach, :

Mr. Fascers. It is frustrating I know.

. Mr. HarringToN, If we are not going to be viewed with bemused
indifference, as irrelevant, then at some point the coequality ought to
mean that, It ought not to be looked at as a War of the Roses.

Mr. FasceLr. Mr. Harrinaton, I agree.

. 'There is not any informau.un witg?the executive that the Congress
should not have in order to perform its functions, :

Mr. aToN. Thac is what I am getting at. I think we are our
own worst enemy in attempting to say, in a deferential manner that
should have been shed a long time ago, that this should be the preyail-
ing standard. If we cannot affect what they do on a day-te-day basis,
then we only encourage the kind of adamance that you charitably re-
ferred to in some of the relationships you have had to deal with this
year. , o
That is why I do not prefer legislation as much as a reassertion of
congressional will.

I think the legislation is useful, do not misunderstand me, but X
think we could do an awful lot for their problem and ours in this area
of forcing out information if we just confronted them more. ,

Mr. Fasoewr, A lot of legislation has amendments in it now which
do affect that problem and I think there is a legislative answer to this.

We just have not addressed it to every single piece of legislation
or to a general piece of legislation that would affect all agencies of
government, including the Office of the Presidency itself. . .

That might give rise to a constitutional confrontation which ulti-
mately would have to be resolved one way or another. :

I agree with you that it is ridiculous for us to be in the sole position
that if we have a confrontation with the Executive, we either have to
bring the Government to its knees by denying it all moneys, or you have
to impeach the President, because you do not think he has done right
under the Constitution. ‘ ‘

That is the ultimate in the approach that we have in terms of a con-
frontation, unless we agree to go to the day-by-day resolution of the
confrontation, ’ e

Madam Chairwoman, I would like to stay. but I need to get to my
other committee where we are working up a bill.

Mr. HarriNaTON. I am sorry to have taken so much time.

Ms. Arzuc. Mr. Moffett, did you want to ask a question?
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Mr. MorrETT. Are you going to the committee with a resolution of

"
r. FasceLr. This meeting today is on the whole military assistance
program.

Mr. MorrerT. I Was going to say, if it is a resolution of inquiry I
would speed you out.

But we thank you for being here, and we appre.iate your coming.

Mr. Fascerr. Thank you.

Madam Chairwoman, thank you very much. I am sorry I have to
run.

Ms. Aszue. We will have you back later, I hope.

Inow call Mr. Richard O. Simpson, Chairman of the U.S. Consumer
Product Safety Commission.

[The witness was duly sworn. ]

Ms. Azuc. In the interests of time as well as the convenience of the
subcommittee and the other witnesses, if you would like to insert your
testimony into the record and summarize orally, we would prefer that
you proceed that way.

STATEMENT OF RICHARD 0. SIMPSON, CHAIRMAN, U.S. CONSUMER
PRODUCT SAFETY COMMISSION

Mr. Srmpson. I would be pleased to do that.

Ms, Aszuc. Without objection, your full statement will be inserted
in the record.

Mr. Simpson. Madam Chairwoman, the Consumer Product Safety
Commission was created at a time when credibility in Government
was probably at an alltime low. The common theme that was heard
around Washington was that all regulatory agencies either were or
would soon become captive of the industries they regulate.

Our Commission sat down and consciously ecided to take steps to
revise that perception, based on the very fundamental concept that
. you cannot effectively twist arms if it has to be done in broad daylight.

So, our Commission wrote, formally published, and has been fol-
lowing an openness meetings policy for over 2 years now, that I believe
is much broader than the concept embodied in your legislation.

Ms. Aszua. Did you say broader than contemplated by this leg-
islation? ' :

Mr. Simrpson. Much, much, broader. In fact, I think that your leg-
islation misses the mark, as I see it.

Ms. Arzva. I would be verly happy to hear you tell us how.

Mr. Simeson. First of all, I think that the legislation should deal
with all re%ulatory agencies, and not only those that have multiple
heads or collegial bodies.

The other thing is that I think the principal problem about which
we have heard and which our policy was designed to deal with is
these contacts between agency officials and outside parties.

. In our agency our meetings policy applies to all employees of the
agency, regardless of grade, who may have anything more than a
minimal effect on an outcome,

It applies to all employees, including myself and the other Com-
missioners. It applies to all meetings, and they must be published and
noted in advance on a public calendar.
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Virtually all of our meetings are open for the public to attend. We
i{ﬁep lcl)) s of all of the meetings, and all the logs are also available to

e public. x

The only meeting in our Commission that would be affected by
this legislation is the executive session which, by our definition, in-
cludes only the five Commissioners. No staff, and no outside parties.

A majority of our Commission is opposed to opening those sessions.
I think you would find reasons stated by others. They feel it might
have marginal utility and they feel it may inhibit at least one oppor-
tunity among the five of us to have a free exchange of ideas.

But the kinds of meetings that Congressman Fascell touched on—
that is, those where a lobbyist or a representative of a special interest
meets with anyone in the Commission who has an input in the decision-
making process by our definition—are all open meetings.

I1 you deal only with the meetings of the collegial body, and require
only those to open, then you are far short of the mark in my opinion.

) That is the gist of it. We would support the ex parte communica-
tions provision. We certainly support the declaration of policy that
secrecy in the Government should be abolished. We have been living
by that for over 2 years, and we find it does not inhibit conversation
and the'free exchange of ideas,

Ms. Aszue. Do your regulations include the procedures whereby
you do business?

Mr. Simpson. Yes, I would be glad to provide those. I have brought
with me a copy of our meetings policy. This is the latest revision of
it as published in the Federal Register, and this is a copy of the latest
public calendar whereby we give advance notice of meetings. The
calendar covers a 2-week period, and lists some 46 meetings.

MsaABZUG. Without objection, those documents will be put into the
record.

[Mr. Simpson’s prepared statement and documents follow :]
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PREPARED STATEMENT OF RICHARD O. SIMPSON, CHAIRMAN, U.S. CONSUMER
* PRODUCT SAFETY COMMISSION

Madam Chqirwoman:

I‘am pleased to appear before this Subcommittee today,
to discusé "openness in government,"” and to deécribe how
and ﬁhy the Consumer Product Safety Commission voluntarily
arrived at its approach to "sunshine” in regulatory life.

’ Our- job at éhe Consumer Product Safety Commission is to
reduce the unreasonable risks of injury to consumers from
consumer products. As a:Comﬁission, we recognized at the
beginning that much of our success would depend upon whether
the public had confidence in what we said and what we
attempted to do.

It is certainly no secret that public confidence in all
levels of government and business is at or near an all time
low. People today are not only skeptical of government,
they have reached a point at which they often question the
basic motivations‘of,public officials, whether elected or
appointed. As a Commission, we recognized that there is
always thé danger of any regulatory agéncy being '"captured"

by the special interest it was created to "regulate" or



by those it was created to “"protect.” Who has not heard

_ the charge that "such-and~such” a Federal regulatory agency
is a captive of industry? And whether those'charges are
true or false, I believe it is terribly naive to simply
ignore the fact of life that appearances may often be as
damaging as reality.

We determined+-at the outset+~that we would do every-
thing wifhin our poﬁer to avoid even the appearance that
the Consumer Product Safety Commission could become or was
a captive of any special interest group. We established
formal policies to eliminate as far as possible those
situations in which the publicf-rightly or wrongly+-could
conclude that there had been "arm-twisting" by outside
parties in the determination of any given issue. 1In short,
we recognized that it is next to impossible to effectiveiy
"twist" arms in broad daylight, and next to impossible to
curry special favors unless there is secrecy.

In October 1973, just a few months after its activation,
the Commission published a basic Procedural Policy on
Meetings, Prior PPblic Notice, and Records of Proceedings.
In October 1974, the Commission solicited public comment
on a proposed and interim meetings policy, and, on November 4
of this year, published a clarified final policy. This

policy, which I believe is unique, requires Commission



employees, including Commissioners, not only to keep records
of meetings with outside parties, but to announce these
meetings in advance, and to open the meetings to the public.

Under this policy, we use both the Federal Register and the

Commissicn's Public Calendar to provide advance public
notice of meetings. The Public Calendar, which at the time
was, ahd which'I believe still is, unique, lists meétings
at least two weeks in advance, and is mailed weekly without
cost to any interested person.

Except under specific and limited conditions, Commission
employees are expected to provide seven days advance notice
in the Public Calendar for all meetings involving substan-
tial interest matters., Only for bona fide emergency meetings
does the policy authorize waiver of tﬁa seven days advance

_notice.

Virtually all meetings involving Commission employees
are open to the public. The policy generally allows
closing of only those meetings, or portions of megtings,
at which proprietary data might be compromised. Closing
of other meetings'can be authorized only by a majority
vote of the Commissaioners.

Within twenty days following the scheduled meeting
date, the person holding or attending the meeting must file

¢
either a meeting summary or notice of cancellation with the
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Office of the Secretary. These summaries, which are séme~
times verbatim transcripﬁs; are available for public view
in the Commission's public reading room,

The policy also requires summaries of telephone
conversations on substantial interest mattexé: furth?r,
the policy requires that employees exercise discretion in
telephone conversations, to the point of terminating the
conversation and suggesting a meeting at a future date,
or a letter, if a meeting is not possible.

I believe that the Commission's policy on meetings is
a strong policy and that it is working. .

The Commission has further confirmed its openness
policy by providing for the fullest possible disclosure of
information to the public under the Freedom of Information
Act. Information which may, within the discretion of the
agency, be exempted from disclosure under the Freedom of
Information Act is available to the public unless the
" Commission determines that disclosure is not in the public
interest. '

I want to add‘that we are aware of the expressed concerns
the Commission's “goldfish bowl" policies are causing
industryf-especially the members of the legal commurity.
We recognize the concerns about "adverse publicity" and we

are quite aware of our responsibilities in that regard.
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The public today is better educated, more aware, and
certainly more skeptical’than at any time in our nation's
history. While rules on "openness" are not aiways easy to
. live with, our experience shows that the difficulties
perceived are over-estimated and become trivial when‘coﬁpared'
to the benefits of increased public confidence. Public
confidence is a rare commodity which is worth considerable
inconvenience.

Madam Chairwoman, the Commission supports the "Declara-
tion of Policy," described in Section 2 of both H.R. 10315
and H.R. 9868, that the public is entitled to the fullest
practicable information regarding tie decision making
processes of the Federal Government. The Commission also
concurs with the ex parte communications provisions of the
bills. However, the Commission majority believes that its
own policy of opening meetings with outside parties and
Commission employees, and information disclosure, would
better accomplish the purpose described in the declaration.

That section of the bill, which provides for open agency
meetings, would bg applicable only to those agencies headed
by two or more commissioners or similar officials appointed
by the President with the advice and consent of the Senate,
This would exclude most of the regulatory bodies within
the executive departments and would generally only deal

with the indspendent agencvies. The Commission recommends
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that ‘any "openness" legislation be applicable to all regqu-
latory‘bodies, regardless of executive structure, whose
actions have more than minimal effect on the public.,

The Commission's meetings policy provides for closed
executive'sessions (those attendgd solely by Commissioners).
Agendas for these sessions are available in advance. Formal
minutes of those sessions are prepared to indicate policy
or regﬁlatory decisions made and the basis therefor.
Majoxity, concurring, or dissenting opinions are filed and
available for public inspection along with the minutes of
the executive sessions. (

The Commission has examined and will continue to examiﬁe
arguments for and against opening executive sessions. For
example, it has been suggested that the deliberation at the
final stage of decision-making is the ﬁost significant
portion of the overall decision making process and indicates
the actual considerations underlying a final agency action.
It is further suggested that providing access to such
- deliberations would guarantee genuine “"openness."

On the other hand, the need to_schedﬁle and announce
ahead of time any meeting of a quorum of Commissicners at
which an item of official business was to be discussed
(even though not for the immediate purpose of making a
decision) could aggravate an already widely alleged problemt=
the length of time to reach decisions. If all factual
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materials available to Commissioners in informing them-
selves on issues were to be publicly available, as it is
in this Commission, it might be that making thé executive
sessions themselves open to the public would have only
marginal value and might, in fact, be counterproductive.

In the Commission's opinion, government-wide implemen=-
tation of "openness" policies with respect to information
disclosure and meetings between outside interests and
agency officials or staff would hbe more consistent with
the bill's Declaration of Policy. Such implementation would
provide broader access and disclosure and would thereby
afford the public a more complete view of federal agency
decision making processes. '

As I stated earlierf the Commission's meetings policy
provides that virtually all meetings between Commission
personnel and outside parties be open to the public, with
the exception of those involving trade secrets or proprietary
information. Meetings involving "matters of substantial
interest" before the Commission must be publicized in the
Commission's "Public Calendar" in advance of the scheduled
meeting date. Logs must be kept and made available to the
public. Anyone with more than a minimal rele in the
decision-making process is subject to the reco;ding provi-

sions.
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In summary, the Commission supports government-wide
implementation of "openness" policies with respect to
meetings with outside parties and inforﬁation disclosure.
The Commission believes, at this time, that such policies
would prote&t the public from secrecy without unduly.
hampering the decision-making process. The Commission
majority believes that the implementation of such policies
would make the openipg of the executive session meetings
unnecessary. .

I appreciate this opportunity to comment on this leyis-
lation and would be delighted to answer any questions you

may have.
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ADDRESSES AND PHONE NUMBERS: Many of the meetings listed in the Calendar
are held at the Commission's headquarters offices: 1750 K Street, N.W.,
Washington, D.C. and the Westwood Towers Building, 5307 Westbard Avenue,
Bethesda, Maryland, Because times and places for meetings change, and
because some meeting rooms are small, we suggest that persons interested
in attending meetings listed in the Calendar call to confirm the details
at least one day in advance. Contact persons and phone numbers are
listed for most meetings. ’

MEETING LOGS: Under the Commission's proposed amended and interim
meetings policy, staff persons who hold or attend a meeting fnvolving
“substantial interest matters" are required to file either a meeting
summary or a notice of cancellation within twenty days, The Office of
the Secretary maintains a chronological file of these summaries for
review and copying in its public reading room, Room 1025, 1750 K Street,
N.W., Washington, D.C. In addition, copies of specific meeting summaries
are available by writing to the Office of the Secretary.
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Reqular Monday Noon Meeting. Betweer Commissioners .and interested members
of the press, an informal on-the-record discussion of CPSC matters;
Sixth Floor Hearing Room, 1750 K Street, N.W., Washington, D.C. These

meetings are open to the public. For additional information, contact
the Office of Public Affairs; (202) 634-7780.

NEISS Briefing: Held every other Thursday at 2 p.m., these slide-
T1Tustrated briefings on the National Electronic Injury Surveillance
System (NEISS) are presented by the Bureau of Epidemiology in Room 802
Westwood Towers Building, Persons interested in attending should call
in advance; (301) 4967687,

November 11-12, 1975
Meeting of the Technical Advisory Committee on Poison Prevention Packaging;
750 K Street, N.W.  For additional information, contact the Uffice of
the Secretary, (202) 634-7700. :
MEETINGS OF THE STANDARDS DEVELOPMENT OFFERORS

“0fferors", organizations which the Commission has selected to develop recommended
consumer product safety standards under Section 7 procedures of the CPSA, hold
frequent meetings during development of the standard. Generally, these public
meetings are announced in advance through the printed Public Calendar; meetings
scheduled without sufficient advance notice will be 1isted in the Master Calendar
maintained 1n the Office of the Secretary, 1750 K Street, N.W., Washington, D.C.
Staff from CPSC's Office of Standards Coordination and Appraisal, and from other
bureaus and offices, regularly attend these meetings.

Because dates and places scheduled for the meetings may change, persons interested
in attendina should contact the Project Director listed below. Furtﬁer Tnformation
on the standards development process 1s avaiiable from the Project Director or

Cormissfon Monitor 1isted below, or from the Office of the Secretary.

PLAYGROUND EQUIPMENT: Natfonal Recreation and Park Association (NRPA)
rojec rector Robert Buechner, 1601 North Kent Street, Arlington, Va.
22209, (703) 525-0606. Commission Monftor Bernard Scharf, (301? 496-7606.
Note: This offeror will develop safety related requirements for possible
standards on playground equipment under the Federal Hazardous Substances

Act (FHSA) under procedures similar to those of Section 7 of the CPSA,
Unless noted, all meetings are at NRPA offices, and begin at 9:00 a.m.

Scheduled meetings are: November 21-22, and December 12-13,
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RECENT ADVISORY OPINIONS

The Commissior.'s Office of the General Counsel recently issued the following
Advisory Orinion:

#225

October 21, 1975 Jurisdiction over paddle boats

Copies of Advisbry Opinion are available from the Office of the Secretary,
Consumer Product Safety Commission, Washington, D.C, 20207. This office also
maintains an index of opinions, also available upon request.

RECENT CPSC FEDERAL REGISTER ISSUANCES

October 16 Home Power Saws: Denial of Petition to Require Safety Booklets

In denying -this petition, the Commission announces that it
believes that requiring safety booklets to be distributed with
home workshop power saws at this time "may be of marginal utility."”
However, the Commission intends to continue its research on the
hazards associated with these saws.

October 16 Bookmatches: Extension of Time for Publishing a Proposed Rule or

Withdrawing Notice of Procéeding--until December 1, 1975.

October 22 Children's Sleepwear: One proposed amendment and three policy

statements on CPSC regulations on children's sleepwear sizes
0-6X and 7-14.

October 31 Swimming Pool Slides Proposed Standard: C€orrection This document
adds Table 3, which was inadvertently omitted from the Commission's

proposed swimming pool slide standard [Scptember 15, 1975). Comments
on the Table are being accepted in the (ffice of the Secretary
until November 10, 1975,

MEETINGS BETWEEN COMMISSION STAFF ANL OUTSIDE PARTIES

Asterisks (*) indicate meetings for this week which appear for the first time in
the Public Calendar. The notation (S) or (N) indicates that the CPSC staff person
holding or attending the meeting has determined that the meeting will involve sub-
stantial interest matters (S) or will not involve substantial interest matters (N),
as defined by the Commissfon's meetings policy. .

Week of November 2-8, 1975

November 3

*

Commissioner R. David Pittle meeting with Dr. Paul Salmon, American
Association of School Administrators, to discuss product safety in

socondary curriculae. Commissioner Pittle requested the meeting; it is
at 1801 N. Moore St., Rosslyn, Virginia at 9:30 a.m. For additional
information, call (202) 634-7726. (N)

Samuel M. Hart, director, Chicago Area Office, speaking on CPSC to a
family and consumer economics course, University of I11inois, Urbana. (N)
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MEETINGS. . .(Cont.)
November 3-4

Dr. Robert M. Hehir, director, Bureau of Biomedical Science, attending

a meeting of the Science Advisory Board to the National Center for Toxi-
logical Research; Jefferson and Little Rock, Arkansas. Topics of the
meeting include mutagenesis, carcinogenesfs, inhalation and hyper~
sensitivity. (N)

November 4

Commissioner Constance Newman attending a meeting of the Committee on
Compliance and Enforcement Proceedings, Administrative Conference of the
U.S., at the Conference's offices, Washington, (S)

Executive Director Stanley R. Parent meeting with Carl Clark, Commission
for Advancement of Public Interest Organizations, to discuss a_system for

roviding product safety information to consumers. Mr. Clark requested the
meeting; it is in Room %40 Westwood Towers Building. For additional infor-
mation, contact Joan Phillips; (301) 496-7601. (N) :

Robert D. Verhalen, director, and Elaine Tyrrell and Lorraine Desbordes,
Bureau of Epidemiology, meeting with Stanley Rodkowski and Thomas Blackburn
Match Division, Diamond International, to discuss interpretation of NEISS
data on match-related injuries. Ms. Desbordes requesteﬁ the meeting; it 1
in Room 336 Westwood Towers Building at 10:30 a.m. For additional infor-
mation, contact Mrs. Kelly (301) 496-7681. (S) .

Walter Thomas, Bureau of Engineering Sciences, and other CPSC staff
meeting with Ira Radovsky, American Robin, Inc., to discuss use of improved

zippers in emergency exits for tents. Mr. Radovsky requested the meeting;
Tt gs in Room §%ﬁ Westwood Towers Eu11d1ng at 11:00 a.m. For additional
information , call (301) 496~7245. (S)

Bernard Schwartz, Office of Standards Coordination and Appraisal, meeting
with Thomas Roberts, E.L. Rohi (T. E11is) Co., to discuss carpet and rug
t is In

flammability requirements. Mr. Schwartz requested the meeting;
Room 818 Westwood Towers Kuilding at 10:00 a.m. For additional information,
call Mr. Schwartz, (301) 496-7606. (N)

November 4-6
Peter Armstrong, Bureau of Engineering Sciences, attending a meeting of
the ASTM F15.03 Committee on voluntary standards for bathtub and shower
area products, at ASTM, Philadelphia. For additional Information, contact
Mr. Armstrong, (301) 496-7588. (S)

November 5

Commissioner R. David Pittle speaking on CPSC to the Industrial Designers
Society, J.C. Penney Building, New York. (N)

2-810-7-8
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MEETINGS. . .(Cont.)
November 5

William V. White, director, Bureau of Information and Education, speaking
at the Consumer Education Program for members of the Outdoor Power Equip-
ment Institute; Mayflower Hotel, Washington. (N)

Samuel D. Hart, director, Chicago Area Office, speaking on CPSC at a
meeting of the ANSI Committee on Audio-Visual Training; Bell & Howell,
Lincolnwood, I11inois. {(N)

Albert S. Dimcoff, Office of the Executive Director participating in a
seminar for manufacturers sponsored by the Nebraska Safety Council, Lincoln.
Topic of the seminar is the relationship of CPSC mandatory standards
activity to voluntary standards efforts. For additional information,
contact Mr. Dimcoff, (301)'496-7601. (N)

Joann Langston and Don Clay, Office of .Program Planning and Evaluation,
meeting with Charles T. Meadow, Drexel University and Dr, Oliver L.
Costich, Wharton School, representing the College of Physicians of
Philadelphia, to discuss long-range planning. Mr. Meadow requested
the meeting; it is in Room 802 Westwood Towers Building at 1:30 p.m.
For additional information, contact Ms. Langston at (301) 496-7334. (N)

William V. White, director, Bureau of Informatfon and Education, meeting
with Gus Fritsche, Smoth, Bucklin & Assocfates, Inc., to discuss Joint
efforts in information and education. Mr. Fritsche requested the meeting;
Tt 1s 1n Room 738 Westwood Towers Building at 2:30 p.m. (N)

Robert McAfee, Denver Area Office, speaking on toy safety to the Young
Mothers Club, Denver YWCA. (N) ' ' :

November 5-6

Stanley S. Morrow, Office of Standards Coordination and Appraisal, and
Peter Armstrong, Bureau of Engineering Sciences, attending a meeting of the
ASTM F15.03 Committee on vo1untarﬁ standards for bathtubs and shower stalls.
The meeting 1s at ASTM, PhiTadeTphia. For additional information, contact
Mr. Morrow, (301) 496-7511. (S) '

Robert W. Kilpatrick and Barbara McEachern, Boston Area Office, speaking

on the Consumers' Impact on Product Safety, to the Rhode Island Consumers'
Council, Providence. (N):

November 6

James P. Talentino, Bureau of Engineering Sciences, attending the monthly
meeting of the Washington/Baltimore Chapter, American Soclety of Gas
Engineers, Columbia, Maryland. (N)
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MEETINGS. . .(Cont.)

November 6

> Medical Director Albert F. Esch and Joe Kim, Office of the Medical Director,
meeting with Harry Bohlman, MD, to discuss human factors aspects of football
injuries. Dr. Bohiman requested the meeting; 1t 1s in Room 100 Westwood
owers Building at 10:00 a.m. For additional:information, call Dr, Esch,
(301) 496-7981. (N)

Novenber 6-7

* Dr. Robert M. Hehir, dfrector, Bureau of Biomedical Science, attending a
seminar on carcinogenicity sponsored by the Occupational Safety .and Health
Administration, Sheraton Coaference Center, Reston, Virginia. The meeting
1s closed at OSHA's requesc, For addftional information, contact Dr. Hehir,
(301) 496-7937. (N)

James V. Ryan, Office of Standards Coordination and Appraisal, discussing
fabric flammability with the American Association of Textile Chemists and
Colorists, at AATC, Raleigh, North Caroiina. (N)

Catherine McDade, Chicago Area Office, maintaining a CPSC exhibit at the
I1inois Home Economics Association annual conference, Sheraton-Chicago. (N)

November 7

Cmissioner Constance Nemnan is the keynote speaker at the annual Farm,
::m: :?c]i mr(n'i‘.fsters Institute, sponsored by Tennessee State University,
sy e. ‘

* Cormissioner R. David Pittle meeting at lunch with Emmett Hines, Armstrong
Cork Company, to discuss CPSC in general. Mr. Hines recuested the meeting.
For additional information, contact Beth Kilker, (202) €34-7726. (N)

* Donald R. Mackay, Office of Standards Coordination and Appraisal, meeting
with Richard Bogue, Underwriters' Laboratories, to discuss the UL/Power
Tool Institute voluntary standard for hedgetrimmers, Mr. Bogue requested
the meeting; it 1s in Wes owers Building. For additional

_information, contact Mr, Mackay, (301) 496-7511. (S)

* William V. White, director, Bureau of Infor‘matioﬁ and Education, meeting
with Stella Miller, National Paint and Coatings Association, to discuss

information p?grams on airless paint spray auns. The meeting 1s at 1500

e Island Ave., N.W., Washington. For additional information, contact
Mr. White, (301) 496-7621. (N)

* Harry Jettke, Cleveland Area Office, meeting with Lois Wachtman and Phil

Rosenfield, Evans Adhesive Co., to discuss the firm's proposed label review
. rom and FHSA 1abeling regulations, The fimm requesﬁg the meeting; St 1s
a%,gﬁe ClTeveland Area ce, For additional information, contact Mr,
Jettke, (216) 522-7150. (N) .
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November 7
Victor Petralia, director, Denver Area Office, speaking on Product
Safety Aspects of Childhood, to pediatric nurse practitioners, University
-~ of Colorado Medical Center, Denver. (N)
Week of November 9-15, 1975

November 9-1]

Dr. Robert M. Hehfr, director, Bureau of Biomedical Science, participating
in a panel at the nith Advanced Seminar in Clinical Ecology, Toronto,
2323;335 C?asda. For additional information, contact Ann Hamann, (301)

November 10

Medical Director Albert F. Esch, and staff, meeting with Dr. Robert
Mackie, Human Factors Research, to discuss mutual areas of interest in
human factors. Dr. Mackie requested the meeting; 1t s in Room 100
Westwood Towers Building, at 10:30 a.m. For additional information,
contact Dr, Esch, - (301) 496-7981. (N)

Michael Gidding, Bureau cf Biomedical Science, meeting with Ron deNeuf,
Brockway Glass Co., to discuss poison prevention packaging for prescription
drugs. Mr. deNeuf requested the meeting; for additional information, contact
ﬁ"‘g'r. Gidding, (301) 496-7908. (N)

November 11

Donald R. Mackay, Office of Standards Coordinatfon and Appraisa), attending
a meeting of the ASTM Committee F15.04 on hiahchairs standards. The meeting

is in Philadelphia. For additional informatfon, contact Mr, Mackay, {301)
496-7511. (S) '

Dr, Marflyn C. Bracken, Bureau of Biomedical Science, meeting with Everett
Call and Mr. Murray, National Paint and Coatings Association, to discuss
NPCA's report on materials used in - paint. Dr. Bracken requested the meeting;
1t 1s In Eoom 700 Westwood Towers Building. For additional information,

?;11(§§01) 496-7765. This meeting was previously scheduled for September ,

Langston F. Bate, Jr., Bureau of Engineering Sciences, meeting with Keith
Austin, Value Engineering Co., to discuss ladder tests and modes of failure.
Mr. Bate requested the meeting; 1t 1s at Value Engineering, Alexandria,

. Yirginta. For additional in#érmation, contact Mr. Bate, ?301) 496-7571. (S)

William V. White, director, Bureau of Irformation and Education, meeting
with Irvin Jester, Duane Rentals, to discuss consumer education programs.
The meeting is 1n Room 744 Westwood Towers BuiTding at 2:00 p.m. gor
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November 11 cont.

additional information, contact Mr. White, (301) 496-7621. (N)
November 11-12

I
Barbara McEachern, Boston Area Office, Essie Hughes and Dennis Sargent,
New Hampshire Department of Education, to discuss bicycle safety curriculum
guidelines. Mr. Sargent requested the meeting; {t is at the Un‘versity'o?-
New Hampshire, Durham. For additional information contact Ms, McEachern,
(617) 223-5576. (N)

November 12

Dr. Robert M. Hehir, director, Bureah of Biomedical Science, meeting with
David Engel, HUD, Dr. John Moore, National Institute of Environmental
Health Science, and Carl Vanderlinden and staff, Johns Manville Corp.,

to discuss the relative safety or hazard of mineral fiber cement sheet

to cover lead-based paint hazards. Mr. Engel requested tﬁe meeting; it is
at Johns Manville, Denver. For additional information, contact Ann Hamann,
(3013 496-7937. (N)

Donald R, Mackay, Office of Standards Coordination and Appraisal, attending

a meeting of the ASTM Committee F15.05 Committee on voluntary standards for
laypens. The meeting is at the Sheraton Hotel, PhiTadelphia. For additicnal
En?ormation, contact Mr. Mackay, (301) 496-7511, (S)

Seattle Area Office staff meeting with custom house brokers, importers and

U.S. Customs to discuss the CPSC import policy. Office Director Joan Bergy
requested the meeting; it is 1n Room 3?35 Federal Building, Seattle. For
addiiional information, call (206) 442-5276. (N)

November 12-13
Stan Morrow, Office of Standards Coordination, attending a meeting of the
ASTM Committee F8.11 on voluntary standards for trampolines. The meeting
1s in Denver. For addft¥onal 1n¥ovnution, contact Mr, Morrow, (301)
496-7511. (S)

November 13

Anthony D. Rossi, Bureau of Engineering Sciences, meeting with the Council
for Natfonal Cooperatfon in Aquatics (CNCA) to discuss safety standards

for swimming pools. CNCA requested the meeting; 1t is in Fort Lauderdale
Florida. For additional information, contact Mr. Ross!, (301) 496-7571. ls}
November 13-14

Donald R. Mackay, Office of Standards Coordination and Appraisal, meeting
with the U.S. Technical Advisory Group for the International Electrotechnical
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November 13-14 cont.
Society, to discuss the U.S.
at the Crystal City Marriott, ArTington, Virgin
mation, contact Mr. Mackay, (301) 496-7511, {S)

November 14

osition on an JEC document. The meeting is
Ariingtor ginfa’.” For additional infor-

Commissioner Constance Newman is the Tuncheon speaker at the American
Bar Associatfon National Institute on Consumer Law Practice, Fairmont -
Colony Square Hotel, Atlanta. (N)

Stan Morrow, Office of Standards Coordination and Appraisal, attending a
meeting of the ASTM F15.02 Committee on injury data analysis and sampling
plans for the voluntary standard on cigarette lighters. The meetin? is in
Philadelphia., "For additional in?omat%nn, contact Mr. Morrow, (30
496-7511. (S) :

Jdohn F. Rabusch, director, Minneapolis Area Office, meeting with the
Wisconsin Division of Health to discuss Wisconsin involvement in the

NEISS program. The state requested the meeting; 1t s {in Madison. For
additional information, contact Mr, Rabusch, (612) 725-3424. (N)

SRE,
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Tide 16--Commercial Practices

CHAPTER (1—CONSUMER PRODUCT
SAFETY COMMISSION

SUBCHAPTER A—GENERAL
PART 1001--ADMINISTRATION,
PRACTICES, AND PROCEDURES

Procedurs] Poficy on Meetings, Prior Pubiio
Notice, a %dsd?ngmdlnp;o-

The Consumer Product Safety Com-
mission hereby deletes § 1001.60 of Tills
18, Code of Federal Regulations, Part
1003 because, elsewhere in the Peoraar’
Recistzs {oday, the Commission has
published 16 CFR Part 1012, “Meetings:
Advance Public Notice Pubnc Attend-

ance, and Reeotdkeepin;. Bection 1001~
, 460 13 therefore obsolete,

»

Dated: October 29, 1975,

Baprx E. Duwn,
Secretary, Consumer "Product
afety Commission. -
7B Doc.15-20517 Piled 11-3-75;8:48 am}

a———

PARY IOOHDHINISTRA‘H%
PRACTICES, AND PROCEDUR

P MR, UL Ty
AND RECOR

Adogtion of Meetings Poficy -

The purpose of this document i to
pmru umwﬂc’mforthbem_

reurmnz naniremmu of the Consymer
Procuct Safety Commisdon (CPSC) for
advance public notice, public a!
for meetings that are of
suvstantial interest Invalving Commis«
sioners and/or CPSC stafl and outside
parties. m developing & meeuna policy,
the Consumer Product 8afely Conumis~
slon has followed the principle thas the
publlc interest 15 best served when rogu«
Iatery affairs are open to the fulltst 3x.
ond tocorde wil b open & the i
&
unless they fall within exceptions re-
quired by 1aw or umalmwd in this pol-

The Commission has mum detatled
fts requirements for advance publlu now
mum that the

.

tice and s ments publie
be tted o sttend meotings of :ub-
stantisl interest fn order to make clese

the conditlons and exceptions that exist
relative to this policy. In addition to
the specified exceptions, the Coramission
acknowledges that extraordinary clre
cumstances a require

ence of such extrsordinary circumstances
without fustification, the policy set forth
below requires: (1) Approval from the
Chairman whenever CPSC staff, other
than personal staff of Commissioners, be«
uwanmhho or attend &
me:lt,l:( lot ":":,“”m interest to the
publie without giving the sdvance pub-
lic notice specified in §410123, and
10124(c2 (1) of this part and (3) ape
proval from a majority of the Commis«
sion whenever CPAC staff, other than
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peuoml staff ol COmmuslonen. belleve
t necessary 10 hold or atiend s closed
meeuns of mbstanual nterest.

BACKoaoowD

In the Proerar Recistex of October 24,
1974 (39 PR 37780), the Consumer Prod-
uct Safety Commission proposed an in-
terim and amended procedures policy (16
CFR 1001.60 through 1001.67) regarding -
public notification and disclosure of

to serve as s Interim policy
until finalized. Previously, on October 1,
1973 (38 FR 27214), the Commission had
promulgated 16 cm 1001.60 prescribing
& basic procedural policy for meetings,
mr public notice, and records of pro=

wmﬁhe expansion of the material for
procedural policy on meeunu proposed
October 24, 1974, from 18 CFR 1001 80
lnto 18 CFR 1001,60 through 1001.67, the
rial became an appropriate size md
nature to constituts a . Thua, the
mtﬁemlludopted oelow a5 ucmrm

ResroxNsx 53 PROPOSAL -

In resy to ¥rs p 1 of Octo-~
ber 24, 194, 16 corsments were received
from interested pariles, Including the
Chemleal Bpecla!uen Manufacturers As-
soclation, Ine.;

Group of the Klectionic Industries Asso«
clation: the National 7ash Register Co.;
Class Container Mauaufacturers Instl-

alk
Wman, Pubilie mmw Semlw Creorges
town University Law Center: Allen 8,
Bafky, vonaumer reonmuuve, Product
Bafely Advlawry Counstl, Consumer
Product tiafelty S.ommission:
sumer; snd morabers of the CPEC stall
nrscunu saperionss with unplemenh-
o of the proposas,
of by comuments supportod tho
prosceal aa oubliahed. The main lssucs
nued in the remalnder of the comments
and the cowmmton'l conclusions there«

on are s 1o
1, Defns timu-c. ng. Regarding
8 CVR 1001.01 (d’ CP8C staft
Mntcutumuwd nition {a too brosd.
for clarification and specificity,
'nu fon believes the policy
clearly indiestes that the Commlssion
does pot.intend that any overyday en-
oounter of ita stafl wmx the pubxlo oons
stitutes & “meeting” ¢t would be of
public interest. However tho Commission
does Bot intend that substantive discus-
ﬂom bolwoen staff and the public not
be conatrued as a moeting aimply becauss
they are hold in & nonbusiness environs«

Commhslon uwnlan has declded
that “meeting” does not need to be re-
defined,

b. Outsids party. Regarding proposed
16 CFR 1001.61(e),, one Industry come
ment suggosts that In the definition of

“outsids party,” the exemption of news
media and nhot of all persons when
aro acting in a news-gathering capacity
h dlseriminatory. Another Industry coma-
ment predicts that members of the news
medis will meet privately with Commis«

‘sorsumer ‘Electronls CP8C

sion employees for news-gathering pure
poses and that industiry repre-
sentatives be allowed to attend.

The Commission believes that the pub-
e interest is best served when regula-
tory affairs are open to the fullest extent
practicable, To that end, the Commission
opens all its meetings to the public when-
ever poasible, Since all Interested persons
arenot able to attend these meetings, the

v

Commission believes that the news media '

will make important aspects of the pro-
public xnowledge, Conse-
quently, the public will learn of Commis-

sion aciivities and be more able to assist '

the Commission in the goal of reducing
the risks of injury associated with con-
sumer prod

The Commission also recognizes that
media may meet privately with Commis-
slon staff for news gathering, The Com-
misslon Intended that the excmntlon
provided for such meotings wi
aedia should not be used to excluda my
member of the public from attending.
The tetm “news media” is intended by

the Commission to include trads yrm )

Therefore, ths Commission declines to
adopt ‘gm suggested changes.

a

\sory
ﬁm. the definition does not make clear
whethy

individual member of a

interest matier 15 an outside party
other comment states that it i not clear
whether an o!!eror, preparing a stande
ard for & contractor or an oui-
sideparty, .

The Commission coxwludct that when
advisory council members and offeror

personnel are not acting In an officlal’
& con- ' ¢

pacity, they are outside parties. There-
fore, the definition at 18 CFR 1013.2(¢)
has been changed to clarify this matier,

A consumer comments that the def-
inition of outside party s vague and
dangerous becl\m there 1a no definition
of “inside p " The corsumer asks
about the mm of a:oplc ur.dor contrm
who do work for ssion. The

Commdission considers 1t \mnwmln to
denno “inalde party’ because it has de-
fined “outside party.” The Commission
considers contractors doing work for the
Commisalon as not bdu within the
scope of outside rtiea, - therefore
§1001,63(e) (4)(0(() o! the munm pol»
oy has been omitted for olarity, ulthouxh
16 CFR 1012.2(0) haa not been changed
because contractors were specifically ax-
cluded from the term “outaide party" in
the interim policy.

o. Substantial lntemt mattor. One ine
dividual's comment suggests redefining
tho torm "subatantinl.interest matter” in

roposed 18 CFR 1001.81(f) to include .

lny toplo ‘of dlscussien between CPSO
stafl or Coinmisaloners and & party pos
tentially subject to CPEC rolumory (18
tion and suggests requiring advance no-
e and a meeling summary for all
moetings betwesn CPEC personnel ond

thoey ‘an “outalde party' as defined in proposed

18 CFR 3001.61(®).

The Commiasion belleves that 1t 1s un- |

‘ necessary to require advance notics for
meetings between CPHC employoces and
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“soutside parties” where nonsubs'antml
interest matlers are disc
such tings are of min{

the public. However,
§1012.4(¢) (1) (1) (A) of this policy, sw™
meetings are to be listed in advance on
the public calendar where the public
interest would be served. -
- Another comment from an individual
points out that this definition includes
more than pending matters and a.slu i
this broad definition s 1, The
commenter {5 corvect. The Commission
that the ftion of “substax~
tial interest matter” be broad to ensure
that meetings of substantial ppblic inter-~
est be anpounced in advance and open
to the public, when possible. -

One industry and three staff comments
urge the Commission to clarify the defi-
nition and/or expand the Jist of examples
of meetings activities that are not
substantial matters, Although the Com-
mission believes that the deﬂnmou of
“substantial interest” contalned
interim policy is sufiiciently clear, addl-
tional examples of matters that are, and
that are not, substantial interest mat-
ters have been included.

2. Advance public notice, A atal! coms

Queatd whether e notice
und meeting summaries are required for
- speeches given betore outside parties.

The ( Tud that
specches generally do not meet the defi-
nitions of substantial interest matters
since they generally convey information
about the status of matters before the
Commission and do no Involve signifi«
cant discussion about such matters.
However, the Comm!sslon encouragea 1.ho
staff to st notices of u
in the public calendar tor xn!ormatlonul

purposes. The regulation (16 CPR 10134
@) AN P below) has been rovised
accordingly.

An industry comment urges the Come
mission to consider providing a period of

the Intertm mcotlnu pol=
fcy is finalized during which the Come
mission’s day-to-day meeting ucuvmu
would be published in the Frozrat Reaise
ren in addition to boing listed in the pub«
Ho calendar.

The Commission has not used tho
Proraat Reorsrex for the above pusposes
since October 1974, and provides the
CP8C's public calendar regularly and
{ree of charge fo all thoss who request ft.
The Commission therefore concludes
that the suggested accommodation i
UNNeCessary.

The regulation (16 CFR 1012.3 below)
accordingly has not been changed in this
regard,

3, Location of meetings between CPSC
and outside parties. Regarding pro|
16 CPR 1001.63(c), & comment suggesis
that the raguhuon would be more com-
prehensive if the requirements for meet~
ings between Commissioners or CP
sufl and outalde paruu upvl!ed not only

at CP8C i5¢a and at the

mn!ul of outside paruu. but also 10

other Jocations at which the Commis«

sloners or CPSC staft would likely meet
with outside parties.
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The Commission intended the Reguls-
tions to cover such meetings. The regula-
tions (18 CFR 10124(c) and 10123(a)
(1) below) has been changed accordingly
to clarify that it includes meetings Le-
tween Commissioners or CPSC stafl and
outside parties at any Iocation.

4. Notice and public attendance re-
quirements for section 15(b) notifica-
tions——a. Initial notifications, Regarding
proposed 18 CFR 1001.63(c) (1) (l) [¢2])
an individual comimenter objects to the
exsmplion of initial section 15(b) noti-

ficatiors from the advance notice and

open=iaeetings requirementa,

The Commission finds that advance
notice of and public attendance at meet~
ings involving initial séctfon 15(b) not-
fications would be lmpossible because
with many initial notifications under
section 15(h) of the COnaumer Product
8afety Act it 15 necessary for the CPSC
staff to act immediately upon the noid-
fication in the interest of public safety.
Also, exempting the initial notification
«i)f protect from adverse publicity pare
ties who roport possible hazards which,
upon lnveauxauon. turn out not 1o re-

quire CPSC action. Subsequent meetings
and negotiations, however, are nol ex-
cepted {rom the notice requirement, Tho
regulation (16 CFR 1012.4(0) (1) (1) (B)
below) has been revised to so atate, but
18 CFR 1012.4(c) (2) (1) (C) has notbecn
changed.

b. Subsequent meelings, Regudlnn
proposed 16 CFR 1001.63(c) (1) () (b)), an
individual commenter suggests that the
exemption from advance notice and
open-meeting requirements not be
limited to meetings involving initlal m-
tion 15(b) notifications. The commen
contends that the meetings following t-he
tnitial section 15(b) notification meeting
also require frank negotlations without
the defensiveness and cautlon likely to
bo generated by the presence of outsid-
ers. Another commenter believes subses
quent meetings should bo closed to the
public becauss confidentlal information
or trade secrels might be discussed.

The Commisslon belleves that the sug-
gosted changes would he (nappropriate

.since the intent of the regulation s to

glve public notice on substantial interest
matters whenever practical. 8lnce nego«
“stions lending to the sottloment of cases
are open, the public should be glven ad~
vance notice of such negotlations. The
Comunission will give all Intereated pere
sons the opportunity to observe ite regu=
latory affoirs and oxemplia Initial 18(b)
notifications in the interest of speed and
to permit frank exploratory roporting
and discussion that may take place at
that time. In addition, § 1012.4(c) (D ()
(A), already grovld« that portions of
meetlnn at which proprietary data are
to be discussed in & manner as to impordd
thelr confidentiality are not open to the
publie. Accordingly the suggestion ia not

8C  adopled.

5. Attendance by the publig—n, Pro«
priotary data. Regarding proposed 16
CFR 1001 83(c) (4) (l) (@), whlch provides
for closed mieetings o protect the cone
fidentlality of proprietary data, a come-
ment of an individual states that the
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concept of “proprietary data™ s much
broader than that of a trade secret and

_other material protected by law. Tha

comment contends that unless the term
~proprietary data" is defined In the regu-
lation, the publlc could be excluded !tom

. marcy megtings,

The Commission recognizes that the
term “proprietary data™ may encom-
pass various materials protected by law,
including trade secrets, The Commission
directs that its Office of the General
Counsel shall determine’ whether ma-
terials are proprietary data and thereby
fall within exceptions of the law or the
subject regulation. The policy (18 CFR
1012.4(c) (D) (1) (A) below) has been
changed accordingly.

b. Lack of space, Regarding proposed
11001 63(e) (&) (1) (D), & consumer ob-
Jects to permitting s meeting, open w
the press or other news medla, to be
otherwise closed due to hct of aplce. .
The commenter suggests
meetings involving anbstaaua:l l.nurest
matters could easily be closed to inter~
ested consumers by simply clalming
there 1s room onxv for the press and
news media. -

The Commission when accepting 1nvi-
tations, requests that every effort he
made to accommodate observers and

_when &pace is limited the piblic can be

Informed of details of the meeting by
members of the press and media, The
regulation (16 CFR 1012.4(¢) (2) (u) [§:3]
below) therefore has not been changed.

¢, Initial section 15(0) nn!moatlmu
Regarding proposed 18 CFR 1001.63(c)
(4) (1) (0), which provides for a closed
flrst meeung dealing with {nitial 15(b)
notifications, an industry, comment suge
gests a definition be pmvlded for the
torm “Initlal notincation -

“Inittal notifcation” is defined by the
Commisslon's section 18(b) policy found
at 16 CFR 1115, The Commlission Nnds
that open meetings lnvolving Initial sec.
tion 15(b) notifications would be ime
poasible because with many Injtial notl~
floations under section 18(bH) of the Con«
aswner Product Safely Act it Is necessary
for the CPSC astall to act Immediately
upon the notification in the Interes
publio safety. Also, exompting the initial
notification will protect manufacturers
who may roport potential possible has-
ards which will later turn out not to
require CPSC action from Injuring thelr
buunm because of adverse publicity.

rdingly, the regulation (18 CFR
1om l(o) ¢2) (1) () bolow) has not hoen
changed.

d. Negotiations for umamem. Pro«

posed 16 CFR 1001.63(0) (4) (D) (4) 'proe
vxdol for closed meetinga held during the
normal courte of fleld survelllance, o«
spoction, or Jnvestigation of a persca or
company, but not for negotiations Jead.
ing to settloment of individual coses,
The closed meetings 'are nacmu-y for
efficlent enforcement of the Acls tha
Commission adminlsters and to meintaln
the confidentiality of pmfrletnr,r dnh
such as forrmulations, des!
tions and other mtormntlm that could
work to ellminate the firms* competitive
advantage if disclosed to the public, Two
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Industry commenters suggest that the
regulation be revised to exclude the pub-
Ye from the settlement negotiations, An
industry commenter oblects to public
access to negotiations tor uwement on
the basts of imperiling th
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the public calendar and suggests instead
that the reasons be given in the public
calendsr in appropriate general ferms,
An individusl commenter suggests that L4

Commission’s public record. Accordingly,
the regulation (186 CFR mu.um below)
has not been changed. *

T, News med!a Propoaed 18 CFR 1001« |

test of “extraordinary clr

the news media from the

that delineates a clearly and narrowly

ity of data and because the public pres-
ence would hamstring productive settle
ment discussion where offers may be held
against the partles §f the settlement
does not work out,

The Commission belicves thal the
right of the public to attend negotlations

leading to the settlement of any case will -

not fmperil the confidentiality of pro-
. prie date because under 18 CFR
1012.47¢) (2) (1) (A) the Office of the
General} Counsel will determine whether
proprietary data will be discussed in such
& manner as to imperil their confiden-
tialfty. Also, the Commission concludes
- that the concern that negotiations may
be hamatrung is overridden by the need
to have the public fully informed as to
how and why settlements are reached,
Therefore, the subject regulation (16
CPR- 1012.4(c) (2) (1)) (D) below) has not
ed as suggesied,
e lluthwa with other aovernmcnl
oficials. Regarding Propesed 16 CFR
1001.83¢c) (4) (1) (), whicl provides for
closed meetings held with other govern~
ment agency officials when they raquest

a closed meeting and when the CPSC.

employee involved finds that extraordi-
nary circumstances so warrant, an in-
dividual commenter contends that the
test of “extraordinary circumstances”
does not delineate a clearly and narrowly
. drawn exception to the open meetings
policy. 8imilarly, another Individual
commenter objects to such an exception
in any "opennm" policy. Several staff
comments ask that specific meetings with
other government agencies be exempt
!rom tlie openness requirements.
¢ Commission belleves that close
vmrklm relationships sre required with
other government agencies exempt
federal, that oftéen approximate the
working relationship among members of
CPSC’s own staff. While it Is the intent
of the Commission {o give public notice
1and open to the public all such meetings
that it can, It recognizes that it is not
practical to open meelings when the
other agency requests that they be closed
to protect the confidentiality of its lntor-
mation, when cooperative efforta of
emergencies require meetings that can«
not be anticipated, or when o CF8C or
other agency position could be com-
promjsed. The regulation (16 CFR 10134
(©) (2} (1) below) has bheen changed tn
ordet to clarify these matters.
1. Alceunn belween CPSC otal and
. Proposed 16 CPR 1001.-

outside part

@ale) (4) () (:) provides that a meeting
tween uenq stafl (other than Com«

missdoners and their personal staff) and

s outside may be closed if &

party
mah{::m vote of the Commission deter- .

that ex mlnu-y elr&umsunm
3

dustry commentar objects (o the require«
ments that these reasons be delatled in

refor are

drawn exception should be added.

The Commission does rot agree with
thess suggestions. The Commission also
finds no yalidity in one commenter’s con-
tentfon that it may be as damaging to &
manufaciuter as conducting an open
meeting if the reasons for closing the
meeting are detalled in the public calen-
dar. For exampls, if the meeting 1s closed
in order for a corporatfon to seek the
views of CPSC staff with respect to the
safely of a product, a short statement to
this effect should not be damaging, The
Commission belleves it is able to deter-
mine on a case by case basis whether
extraordinary elrcumstances warrant s
closed meeting and therefore declines to
change this requirement,

The regulation (16 CFR xoxz 4(¢c)(2)
(i) (" below) has, thcrelorc. not been
changed,

8, Meetings between Commissioners

and outside parties, Proposed 18 CFR
1001.83(¢c) (4) (l) {R), permita & meeting
between a Comml.sslpner or his or her
personal staff, and art’outside party to be
closed {f the Commissioner finds that ex-
traordinary circumstances so require and
the Teasons therefor are detafled in the
public cal . One ind
suggests that the reasons be given in
appropriate general rather than detailed
terms in the public calendar,

For the reasons set forth in the previ-
ous paragraph of this Preamble, the
Commission does not agree with the
commenter's suggestion, The regulation
(18 CFR 1012442 (3 (1)) (G) below) has
therefore has not changed, .

8. Meeting summaries, Regarding pro-
posed 16 CFR 1001.64(a), which pre-
scribes requirements for meeting sum-
maries, one industry comment suggesta
that summaries of closed muunu bo
kept confidential, One Indubiry and

taff comment suggest not requiruu nm
mmmmu of authorized cloged meetings
be made avallable to the public.

The Commission intends that the reg-
ulation not require meeting aummarics
of closed meetings or portions of meot
ings that are closed to contaln any pro«
prietary data or information otherwise
protected by law from. disclosure to the
publle;

An industry comme
outaide parties

r suuem that
participating in open

meetings be given an opportunity to re-.

view and comment on the meeting
nummuv before (¢ becomes part of
the pudblie record. He alwo suggested
that mceung particlpants be permitted
to submit thelr own meeting summary
for the publie record when they dlangree
with the Commission's meeting summary,

The Commission bellevea the suggésted
pmMcm unnecessary since all members
of the publis have the opportunity to
communicate in wring with the Com-
missfon. ot matters before it and such
correspondence becomes & part of the

meetings policy requirements when meet-
ing with Commission representatives to
be {nformed of Commiasion activities. An
industry comment complains that parties
with a direct interest in a specific matier
pending before the Commission should
be Infoymed about a decision by the
Gommission rather than by the news
media,

The Commission agrees with this com-.
ment and will attempt to ensure that the
Commission notifies a party with a direct
interest In a Commission decfsion imme-
diately after the decision ia rendered,

Another industry comment suggests
deleting from the regulation the exemp-
tion of the news media from the require-,
ments of the meetings polley,

For reasons discussed under 1.b of this
Preamble (exempting the news media
from the definition of outslde party) the
Commission does not agree, The regula--
tion (18 CFR 1012.8 below) therefore has
not been changed to delete tho exemp-
tion as suggestod,

A third industry com.nent asks if the
public wlil be excluded from planned in-
terviews and briefings between the Com-
missloners, the staff, and the news media.

The Commission does not intend to ex-
clude the public from planned briefings
between the Commissioners and the news
media, for reasons lllven fn 1b of this
Preamble.

8. Telephone canver?xtlom. mzardlnl
proposed 1 CFR 1001.66, which prescribes
the meetings policy roqulromenu on
telephone conversations, an Industry
commenter suggests the regulations
should be revised to eliminate the re-
quirement that summaries of telephone
convcrutlom be made available to the
publie In cases where closed meetings
are authorized, .

The Commission belleves thit 1t 1a tm=
portant that summaries of all meetings
and telephone conversations involving
subatantial intoreat mattors bo available
to the publle. Howaver, this moetings
policy does not require summeries to
contain any proprietary data or infor«
‘Tnation otherwise protected by law from
disclosure to the publio, Therefore the,
rogulation (16 CFR 1012.7 below) 1s not
changed to adopt this suggestion.

Angther Induatry commenter contends
that o participating outaide party should
ba permitied to review and comment on
any summary of a telephiohe conversas
tion before the summary s Incorporated
in the record.

'l’ho Commission finda such permission

ecossary bocause all membets of the
publle have the opportunlty ta communte
oate In writing with the Commission on
matters beforo it and auch corresponds |
ence becomes & part of thn commualon‘u
publio record. .

An industry eommenter suggaste M
proposed 16 CFR 1001, mm bo modified
20 that {t will not discourage the uss of

as a source of information,
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.

,mterld.

not intend nor

1o interfere with

the avallability of CPSC stafl to discuss
informad over the tele-
phone. The tion (18 CFR 1012.7

fication.
mvlnl conddezed the proposu. the
received. and other relevant

e Commission
the proposed regulations, changed s de-
scribed sbove, shall be promulgated as
set forth belu'. ons of

pursuant to provisl

the Product Safaty Act (15
TAC. 2051-81), tlu Pederal Hazardous
Bubstances Act (15 US.C, 1201-74), the
‘Wammable Pﬁbﬂu Act (16 UB.C. ll’l-

1204), the Poisol® Prevention Packaging
Act of 1970 (18 U.8,C. 1471-78), and the
Refrigerator Safety Act (15 U.B C. 1211~
14), Title 16, Chapter 11, Subchapter A,
i3 amended by:

§ 1001.60 melaal‘

1. De‘leﬂnll 100
2. Adding & new rm 101288 lollom
mzt [ 3
10123 Definitions
310123 Yorms of sdvance public notios of
. Mm pablis calsndar and
t RecisrEn.

TYpes ol mutln : mulmn&nu for

sdvance publ lg. notice and attend-
ance by the publie, B

10128 mawplus eategorien.

103128 ews medis, e

1012.7 'teuphonn cunversations.

mu chm summary of mestings policy.

1 Consumer Product BO(O!’ Act

(u U-‘.O. ml-‘l). the Federal H dwl
Act (16 U.8.0. 1201-13%¢). the

Pabrica Act (15 US0. llDSf-Xm)o

the  Poison Preren!
1970 (13 VJ&. 1471-70), and ¢! n-mm
tor BSafely Ack (18 v.o.c. 1311-34).

$10121 Ceneral pollq ’

-

10134

TR

ne‘ludum ter.In Wi

, outalde parties when
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$1012.3 Definificns.
Muudinthhl’utml‘.' ﬂxe!onov‘lnl
words shall have the meanings
) Apency. 'nw eptire . ornnmuan
whl?tly bears the title Consumer Product

Commiaston,
(b} Agency stafl. Pxoployees of the
Agency other than the five Com-

missioners,

(€) Commission. The five Commis-
foners of the Consumer Product Balety
Commission acting In an official capacity.

(4) Meeting. Any face-to-face encoun~
one or more employees, in-
clualng Commissioners, of the Agency
discuss any subject relating to the Agen-

cy or any subject under its jurisdiction.,

(e) Oxtsida party, Any perton not an

employee, fiot under contract to do work  Sonded

for the Agency, or not acting in an offi-

dﬂcapmwunemulhnttomc::i Bafety Act,

sumer Product Safety Commission,

feror personnel, Examples of persons
falllng within this definition are repre-
sentatives from Industry, consumer
groups and government. Members cx tho
news media are not comsldered to
aclng In & nm
sathering capacity. (Hee aho [} 1012,0.)
m Substantial lrxtemt matter. Any
matter, other than that of a trivial.na-
ture, that pertains in whole or in part *

toany‘luuemuhdkelywbetmmb- md

ject of & reau!ntory or policy decision by
the Commiss!or:j’ ing matiers, le.
matiers before the Agency In which the
Agency is legally obligated to make a de-
cwon. automatically constituts sybstans
tial interest matters. Examples of pend-
ing matters are: scheduled administrative
hearings; matters published for publie
comment; petitions under consideration;
and mandatory standard development
activitles, The following examples do not
constitute substantial intereat matters:

of dota coﬂecﬂon. nquiries concerning the

status of ‘s pending raatter; diacusalons
relative to general interprotations of ex-
fting laws, rules, and regulations; in-

e o e s
) section,
the cn:nmlulm belleves that, wherever

u,‘: $ 1012.3 Forma of adn‘:u puh!le nolleg

spection of non-confidential CPEC docu=
menta by the xmbﬂc; momﬂm for
contractual sorvices; tine CPSC.

activities ’;u%l’:uu nemmnmm .
meetings Invalving consumer deputies, or
moeunu with hospital stafl udmr
personnel involved 1 the National Eleo
tronic Injury Surveillance Syatemm, =~ ¢

tngts puhl

and
l’edeul Reglsten
A&vmu notice of Agency activities ln
g owot ed to the public so that it my
n

tent possible. The
fonovdnc two types e! notices nre utlilzed

mmble.ﬂtwuldmtuythapahucm by the

advance of all meetings invelving mat~
substantial interest

H

]
qaa
£

ik

e
4l
;

. gx’mle u!endn i
which the

“m« 1]
n) Pubdlic calendar. (1) The printed
the principal means
Agency notifies the public
ol m day-to-day sctivities. The public
advance notice of pub.

ar provides
eetings, 1o hnﬂm Commission meetings, motte

ings with outside parties involving sube
stantial intevest matters, selected staft
meeﬁna Advisory Commitiee meetings,

and paruelpnto in these activi &l
to the fullest ex

Ssfety Commission, Washington,

20267, any person or drganization will be
mi*)uwbncwenduonureluhr
basis Zree of charge. In additdon, inter-
ested persons muy contact the Office of
the Beaenn to cbtain information from
nmuktcdendnkeptwrrentmndsny

(3) The muur ‘ealendar, supple-
mented by summaries, i3 in-

1o serv requlmn-n’a of seii=
ton 27( (B ofmconmmcm 123

printed pubuc calendar at least sevea
days before a meziing, except ag provided
n l 101!.4(e) (v, Buch reports shall fow
eludo following information;

(4) Probable participants a.nd their a.!-
muuanr.

(5.3 Date.wneandpuoeotmmm

un) Bubject of the meeﬂnc (as folly
ecisely ted as posaible);

meeting
matters of substantial interest:

(vl) Notice that the meeting is obem
or resson why the meeting or any pore
‘tlon of the meeting is closed (8.8, Qls~
cussion of trade sacreta) o

(vif) Namo and telephone number of
the CPSC hoat or contact persosk.

b) Federal Regliter, The ¥eprmat
Rromster s the publication through
which official notifications,

A%

Including
formal rules and regulations ©f the

Agency, are made. Because tho publie
calendar is the primary device through
which the Agency notifies the pubille of
ta routine, dally activities, the Froxaak
Rzosren vAn be utilized only when o=
red by law or whon the Agency beo-

es that ma Mmﬂomﬂ coverage ft can
s3slst In potifica=

provide 1s necossary to
tion o the publie of \mpomm mestings.

1012.4 ’l‘ypu of woot
’ ments for ad umu pub!‘g.nom and
altendance by the public.

For the purposs of implementing the
Agency's moeting polley, moetings which
or Coronla-

the procedures outlined wit each
() Hooringe. Hearings are publio tn«
Som for the Durposacf fach Badieg ot 1o
on for the (v or |
comply with statutory requirements, The
Office of the s for
providing at the.
X poasible, n forth-

hearings P!
publig calendar and the Fevrrat Reacge
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728 at Jeast 30 diys before the date of
sasd

hesrings. .
() Mectings of the Commission.
of the Commission are held for

gathering of information by the
mission. Such meetings may be of, t!u
following types: ~

. (1) Ezecutive sessions. Executive Ses-
sions are seasions at which policy snd
regulatory decisions are made by the

Commission, They are attended solely by,
the Commissioners

and are held b!
Jmajority vole of the Commission and
without Formal

are the mponslbﬂuy of the Commhslon.
(2) Closed sessions. Closed sessions are
Kenerally atunded only by the Commis-
sloners and members of the Agency stafl.
Closed sessions may be held at the direc~
tion of s majority vote of the Commis~
sion and without prior notice. The Office
of the Becreu\ry is xaponslblo for the

minutes.
[ 3] Opcu mdou Open seasions are
the Commissioners, the
Agency staff, and any other individual

or group d to observe. Active par-
ticipation of the public at these meetings
is &t Commission.

the discretion of the

Members of the public desiring to attend
a1 open session are ericouraged to con-
Office of the Secretary at least
to the meeting. Notice of
ton will usually be furnished
through the public calendar at least

to the session. The Office
Becretary is usponsmlo for the

mi

( Meetings between commtissioners
ency stafl and outude mrtln. The
requiremen wpl.r to

meetings  between comm!ui
Agency staff and outside parties wheuwr
baned or am-nded at Agency
premises of oumda pmk..
L lni oﬂm‘ Tocation:

(1) Notice (1) {(A Nodee of meetings

tial Interest. matters shall be published
in the public calendar at least 7 days in
advance of the meeting. Any Agency eme
ployeo pltnmnl to hoet or attend such
. mecunc must notfy the Offics of the
a8 provided in §31012.3(a) (4).
Once nounc-uon hss been made, Com-~
mission employees subsequently desir-
ing to attend the meeting need not notify
the Office of the Secretary,
B Whm there 13 no opportun!
give 7 days :dzn&a n&t:ca tg‘: meetlnt.
Mency stef (other than mn
staff of Commissioners) who 3”
hold or attend such meeting must obwn
the approval of the Office of the Chalr-

sied
£
§

R

Personal staff of Commissioners -

maa.

must obtain the approve’ of their respec~
’ {asioners. If quch approval is

obiained, the Office of the Secretary
must be notified in advance of the meet~
ing to record the meeting on the master
-calendar. The Office of the Becre
shall publish notlce of the meeﬁnc a8
an addendum to th ding publie
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promise the independenca of individual
Commissioners, they need not obtain the
permission of the Chairman to hold or
attend an emergency unscheduled meet-
ing. Listing of lhe meeting In the mast

including informal cliation hearings
under the Federal Hazardous Substances
Act or the Polson Prevention Packaging -
Act. Hagﬂever.'thi lpubl!; may ‘9tund any

calendar is still required.

(1) Exceptions, The notice require~
ment shall not apply to:

(A) Meetings with outside partlen not
involving 1 fnterest
(although such meetings should be llsted
where the public Interest would be

served). .

(B) Initia] notifications pursuant to
section 18(b) of the Consumer Product
Safety Act, however, subsequent meet~
lnu are not excepted from the notice

uirement,

C) Meetings held during the normal
course of fleld swrvelllance, $nspection
or investigation of a person or company,
including informal citatlon hearings
under the Federal Hazardous Substances
Act or the Polson Prevention Packaging
Act. However, advance nofice s required
for any negotiations leading to settie«
ment of individual cases,

(D) Discussions with, or at the request
of, members of Congress and thelr staffs,
or the Office of Management and Budget
relating to lezumlon or appropriation

matters,

(E) Meetings™ with Department of
Justice employees regarding litigation
matters,

(F) Routine speeches given by CPSC
personnel before outside partles. How-
ever, personnel are encouraged to submit
advance notice of these speeches to the’
OfMce of the Secretary for inclusion in
the public calendar, for information pur-

poses. .
(2) Attendance by the pudlio, (1) Any
person or organization may atlend any

meeting lsted in the master calendar C

unless that meeting has been listed as a

premises clo:ed meeting, Generally, all mee!

eetings
between Agency employees and -outside
partios are open to the public for the
purpose of observation or participation,
subject omy to lgaco limitations. Partic-
ipation by the pu 1o may be permitted by
the meeting chairperson, When feasivle,
a person or orsnniuuon desiring to at=
tend should give at leaat one day advance
notice o the employes holding or at-
tending such meeting,
{1y 'rhu lollowmz meetings are not
open to the publie:

A) Meetings, or, {f possible, portions
of moeunu whers the Office of the Gen-
eral Counsel has detel od that pro=
priotary data are to be discussed In such
» manner as to imporil their confiden-

ity.

(B) Meetings held by outside partine
at which limits on attendance are im-
posed by lack of space need not b cpen:
Provided, That such mectings are open
{o tho press or other nowas media.

(C) TniUal notifications pursuant to
section 15(b) of the Consumer Product
Safety Act. All aubwmene meetings shall

tary Dbeopen to the publie. .

(D) Meetings held duriog the normal
of fleld survelllance, inspection,

cnendnr Bmun "* oould“unduly com=

or investigation of a person or company,

of
individual cases.

(E) Meetings held with other govern-
ment officlals when they request that
the meeting be closed, and, in the opinion
of the Agency employees, extraordinary
cir :umstances warrant closing ma moet-
ing.
(P) Meetings between Asmcy stall
(other than Commissioners and thair
personal staff) and en outside pariy,
when, by majority vote of the Commis~
sion, it 13 determined that extraordinsry
circumstances require that the meeting
be closed, In such a case, the ressons for
closing the meeting or a portion of the
meeiing shall be detafled in the publlc
calendar, - :

() Meetings betweewra Commissioner,
his or her persona) staff, and an outside

party, when in the opinion of the Com-~
missioner extraordinary clrcumstancel
require that the meeting be closed, In
such s case, the ressons for closing the
meeting or a portion of the meeting shall
be detaﬂed !n the public calendar,
(H) with bers of Con=
gress and thelr stafts or the Offics of
Management and Budget relating to leg-
islation or appropriation matters.

(I) Meetings with Department of Jus»

t!ce employm regardlna litigation mat-

(3) Recordkeeping, Any Commission
employes who holds or atiends a meet~
ing involving a substantial interest mat-
ter must prepare a meeting summary as
described in § 1012.5(n). However, only
one meoting summary is required for
each meeting, even if mor, than one
PEC emp!oyee holds or atlends the
meeting.

(@ Staﬂ maetlnaﬂ. 8t.m' mceunu are
att nly by m of the Agency

a8 B zeneul rule. At the discretion of the

partioipants, such mectings may be listed
on the public calendar and attendance by
the pubuo may be permitted. Recordkeep=

is at the discretion of the particl-

(o) Advisory committes maetings.
Maoetings of the Agoncy’s advisory com=
mittees are scheduled by the Commise
sion. Notice will be given in both the
public calendar and the FrorsaL Reaus«
TR, Advisory comumijttes moetings sorve
u a romm tox‘-‘:luus'slon t:tt l&al«u rele-

ency's statutory respon=
nlblm.y with the objective of providing
advice and recommendationa to the Come
mission. The Agency's advisory commlile
tees are the Natlonal Advisory Commit«
teo for the Flammable Fabrics Aat, the
Product Bafety Advisory Council, und the
Technical Advisory Commitics on Polson
Prevention Packaging. The Offive of the
Secretary s responuible for the. record-
keoping for such meetings, All meetings
of advisory commitices are open to the
public except as provided in the Federal
Advisory Commitiee Aot (Fub, L, 02-468.
84 Stat. 7770; 8 U.8.C, App. I (Bubp. X
1074) ond the Commission regulations
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under that Act (18 CFR Part 1018; 40
FR 43886, Scptember 24, 1976)).

§1012.5 Recordkecping eategorles.

Depending on the type and purpose of
meetings, different kinds of recorde
keeping are appropriate. The following
is & Jist of the types of and requiremenis
for the three categories of recordkeeping
utilized by the Agency.

(a) Meeting summarles, (1) Meellnc
summaries are writfen records setting
forth the issues discussed at all meeumu
with outside parties invol
interest matters, A meeting summary
should detafl the essence of all substan-
tive matters relevant to the Agency, espe-
clally any matter discussed which was
not listed on the public calendar and
should describe any decisions made or
conclusions reached regarding substan-
tial fnterest matters. A summary should
also indicate the date and the identity
of persons at the meeting.’

(2) A meeting summary or a notice of
cancellation.of the meeting, must be sube
mitted to the Ofce of the Secretary, as
described In  §1012.4()(8) within
twenty (20) days after the meeting for
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§1032.6 The news media,

The Agency recognizes that the news
media occupy a unique position relative
to informing the public of the activities
of the Agency. It is belleved that the in=
herently public nature of the news media
requires that their activities be t

51365

- t
ings policy. Two basic rules apply to telee
phone conversationa:

(a). Any telephone conversation In
which substantial interest matters are
discussed with outside parties must be
detalled in a meeting summary which
meets the requirements of § 1012.5(a)-

from the requirements of this meetings
policy whenever meetings are held with
the news media for the purpose of in-
forming them about Agency activities.
Such meetings are not exempt in the
event that any representative of the news
media attempts to influence any Ageney
emfloyee on a substantial interest
matter.

§1012.7 T clcplnonc conversations,

Telephone conversations bresent spe-
cial problems regarding this meetings
policy. It Is recognized that persons out
side the Agency have a legitimate right to
Information and to present thelr views
regarding Agency activities, It is further
recognized that such persons may not
have the financia) means to travel to
meet wm: Agency employces. However,

hone conversations, by thelr

which the
fice of the Seéretary shall maintain &
public file of the meeting summaries in
chronological order, -

(b) Commission minutes. (1) Commis-
sion minutes document the decisions of
the Commission. Minutes may be taken
. verbatim when necessary or desirable

and may includo atwchmenh such u
Commission op!
other documents presented at me
meeting.

(2 Minutes recorded at executive ses-
slon are subject to the final approval of
the Commission. The Commission’s final
minutes constitute the ofMcial means of
recording the decisions of the Commis-
sion and the voles of the individual
Commissioners when filed with the Office
of the Secretary.

(¢) Transcripts. A transcript is & ver-
batim record of a mceting, Transcript
records may Include exnhibits submitted
to be part of the formal r of 8
meeting. Transcripts are uenerally taken
at publio hearings and certain publie
meetings when complex subjocts indicate
verbatim records are desirable. Coples of

are plaeed on file for public
mspecuon in the Offics of the Secrotary.

summary is required, The Of=

very nature, are not susceptible to ate
tendance or participation by the publle,
care must be taken to ensure that they
are not utilized to ¢ifcumvent the meet-

(1), A

ry detajling telephone con~
versations must be submitted by the
CPSC employee involved to the Office of
the Secretary within 20 days after the
telephons call for which a summary is
required. The OMce of the Secretary shall
maitain a publie file of telephone call
summaries in chronological order,

(b) All Agency personnel must exercise
sound judgment in discussing substantial
interest matters during a telephone con-
versation and in the exercise of such dia-
cretion, should not hesitate to terminata
a telephone conversation and Inalst that.
the matters being discussed be post-
poned untll a meeting with appropriate
advance public notice may be sched,uled
or untll the ‘matter is presented to th
Agency in writing If the outside party h
financially or otherwise unable -to meet
with the Agency employee, .

§1012.8 Clhart summary of mcaliny
polley, -

The following is a chart summary of
th:d l:\oeeungs policy contalned ln this

Chart summary of mccuntn pouov

Notlce Attendanos . Records
Horting eategory Pedersl  Puolls Tran.  Mooting
* Regiee Calens Mur\u Open  Closed Minnlea soript ll‘i:m-‘
4 dar mMy
Public bearl
Tuvolving C:I‘nml
xecul |
losed ’
Ope n oasl p
Involvml ouuid« poziles.. : L2
Advl TLALT LY SRR o)
vt : L3

§ Notles in the Pnbuo cahudn 13 "& lud for ol meotings botweon Comminsfoners '?S N rsay #(af, and outiid,

pmu,lnv vln¢
2 Maolings beiw
in 1)0‘01 mm'o

$Atibe umlon of pastl

ntereat; sxcept a8 descrihed in 16 OF R 10124
wgun ulolurl of Axency ot I’l}d oulside porties are opon to u:o pu Sle. a104pt 08 deseribod

&) muéumﬂ for muunu where matters of

Intorest are d 4

Effective date: This Part 1012 becomes eﬂactive on Decomber 4, 1075,

Dated: October 29, 1978,

8ApYE E, DUNNX,
Secretury, Congumer Product
Safety COmmmlon.

[FPR Doe.75-30018 Piled 11-3-78;8:48 um]‘
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Ms. Aszua. I take it that there is a difference of opinion among the
Commissioners in your agency with respect to the executive sessions?
Mr. SrupsoN. Yes, there is. The majority feels that they would op-
pose opening up the executive sessions. I personally would favor open-
up the executive sessions, but I do believe it would have marginal
utility in our agency on what you are trying to get at.

We have nothing to hide. There is no reason why we should not be
open. There is a majority opposed to it, however. ]

By the way, during executive session there is no one else in the room
except the five people. I believe that if there is going to be an undue
influence it is not going to be among the five people. )

It is; oin%zo come from the outside parties, and all such meetings are
required to be open. . o

As T indicated earlier, the public is invited and there is notice in
advance, and the public does attend.

Ms, Apzue. This is interesting because, after all, your agency does
concern itself with the public in the consumer area. It is sometimes
embarrassing to people to feel that their thought processes are out
there for the public to see. It is not because you want to hide anything,
but I think you get used to keeping such things to yourself.

Mr. Simeson. That is a common argument. We thought about that
2 years ago when we first decided to open our meetings. Some of the
arguments were that it would inhibit a free flow of ideas, and people
would grandstand, and so forth. We have not found that to be true
_ in our agency.

T have summarized an awful lot of material that is in the testimony.

Ms. Aszue. I agree with you. I think that the legislation before us is
very moderate. I have begun to beef it up, but I have really not done
all that T think should be done with it.

This is a problem which I have confronted with a lot of the leg-
islation in this field. The Privacy Act, the Freedom of Information
Act, and so on. :

I have been helping to coauthor this since I have been on this com-
mittee, but it is a very slow process. For example, on the point that you
criticized about this bill; namely, that the legislation should cover
single-headed as well as multiheaded agencies and departments, I do
not disagree with you. But you run into enormous problems because
-everyone says your legislation will not pass in that form, This is always
our problem,

Do vou think all agencies, single-headed as well as multiheaded,
ghould be covered? Do you feel there is any inhibition ?

Mr. SimpsoN. I am saying that as to the kind of activities that I
can talk about in our agency, I think opening up the meeting of the
collegial body I believe is one of the most minimal effectiveness
measures,

So, if this is the only Sunshine bill we get out of the Congress, then
we will not have dealt with the problem.

The real thing is to deal with meetings of officials who are making
inputs into rules and regulations all up and down the agencies, whether
it be grade 11 or Presidential appointees.

Ms. Anzue. There is an interesting question. How far should we
go! Should a man have to leave his office open all day ¢

Mr. StupsoN. We define that as those of substantial interest. That is,
on other than trivial matters.
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Of course, the meetings are noticed in advance, so there are sched-
uled times. It is true that in a large percentage of the meetings no one
else comes other than those who would have come anyhow.

But we have never yet had anyone question the credibility or had any
arm-twisting of any decision in the agency. They might have ques-
tioned the decisions, but none of them were arrived at by any wrong
means. -

. Ms. Aszue. Should we extend the definition of meetings to include
those of less than a quorum of members, >r with the staff of an agency

Mr. Stueson. I think you should, yes. -

I think you should include & requirement of advance notice and
opening up of the meetings, meeting logs on all such meetings, in all
of the regulatory agencies where there are meetings with outside
parties; and where the agency employee has more than a minimal effect
on the rule or regulation.

It is certainly true that in a lot of agencies the tail does wag the dog.

You are only talking about the top of it, and you will miss a lot of it.

Ms. Anzye. I see. Mr. Moffett ¢ _

Mr. MorrerT. On page 7 of your prepared testimony you mention
that scch implementation regarding the openness policy would thereby
afford the public a more complete view of the Federal agency decision-
making processes. How do you think that would come about? How
would the public gain a more complete view § o

Mr. SiMpson. %f all of your meetings, which are anywhere near
significant and which go into agency final actions as part of the de-
liberative process, are open for not only public observation but public
participation and public scrutiny, then I do not know how you can do
any more. '

r. MorrerT. You are assuming that someone is going to be there,
is that correct ? : .

Mr. Stmpson. We also keep meeting logs, and the logs are available
to the public. You cannot twist arms and grab people off the street and
bring them in, but if there is an inclination then there is the possibility
to observe.

Mr. Morrerr. Yes. What I am getting at is that while I certainly
favor this concept and I know you do, that it is no panacea, is it ?

Mr. Siarson. No, that is right.

Mr. Morrert. In fact, even by opening up these proceedings, we
really do not go that much farther down the road, where the public
will really have a grasp of what is going on, do wef

Mr. SimpsoN. There are a variety of other things you can do. You
try to communicate in English. You make available in advance under
the Freedom of Information policy, which goes along with this—I did
gloss over that—but hand-in-hand is a very liberal interpretation of
the Freedom of Information policy. I believe too many agencies
regard it as a protection of information policy and focus on the means
to protect information, rather than viewing it as one which says gen-
erally everything should be open to the public.

In our Freedom of Information policy we do not utilize the exemp-
tions which are available under the law. By our Freedom of Informa-
tion policy, which. is also published, we say that the information will
be available, and that that is the rule. The only exceptions we take
are with respect to proprietary data and trade secrets which we must
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keep confidential. Those which we may keep confidential, that is inter-
agency memos ai:d drafts of documents, we make all those available.

That opens up the process further.

Mr. MorrerT. Yes. Let us take the constituents in my district, for
example. Let us say that a good proportion of them are not interested
in the day-to-day operations of your office, but your agency certainly
does things that affect them.

Even by opening up—and I do favor it—and even by implementing
the (ét.her measures you were talking about, we are still not getting the
word out. '

How will that word ultimately get out, and how will they have
mors access to it? By the press? Do you think the press will play an
important role?

¥ r(.ﬁrm»sox. Do you mean the fact that there are meetings they can
atton

Mr. MorrerT. An AP reporter covers it, and so on.

Mr. Simeson. I would be glad to talk about some of the other means
that we have taken to involve the consumers in our daily activities.

We have a consumer hotline. It is a toll-free hotline where people
can call us and ask us what we are doing, and ask information.

We received last year about 100,000 telephone calls on that.

We probably receive, I would suspect, as many mail inquiries as
miost agencies around town. The public calendar, which lists the meet-
ings, is available to anyone upon request. They are placed on a mailing
list free. The mailing list is now something in excess of 10,000, -

We have consumer volunteers. We have trained over 4,000 consumer
volunteers to help us in enforcement, by doing retail surveillance.

We involve consumers on our standards writing panels, each one of
them has about 15. And then we have meetings with the consumers,

Mr. Morrerr. That is rare, is it not?

Mr. SimpsoN. Yes, it is rare.

Mr. MorrerTt. Do you think there should be some full-time presence
for consumers on behalf of consumers in the other agencies? :

Mr. Simpson. Are you talking about the Agency for Consumer
Advocacy, or that kind of thing? -

Mr. MorrFeTrT. Yes. .

Mr. Simesox. I would oppose that. I have personally opposed th
Agency for Consumer Protection, not because I do not think there is
a problem. I believe there is a problem, but I believe the correct way
tokdeal with the problem is by the kinds of measures that we have
taken.

T have a concern that if you have an official consumer spokesman,
then the average consumer is one layer further removed from the
agency itself. I have an intellectual problem with the concept be-
hind the legislation, because at least I view our agency as already hay-
ing the mandate to insure the consumer’s voice. If some Feds can-do
it, then I have difficulty finding out why other Feds cannot, .

I think the correct approach is to open up the process and provide
advance administrative information. I believe there is the inclination
to take advantage of that opportunity. We find that to be true in our
agency. . '

g;{:y Morrerr. You do not buy the empty chair argument, where
the agency sits in a quasi-judicial position with one side being repre-
sented # For example, in the manufacturers of children’s sleepwear on



4

one side on flammability standards, you do not favor someone putting
forth ovposing arguments; do you ?

Mr. Simreson. I would favor them, but I have a question whether
or not we should designate an official Fed to do that.

_I think that the public themselves are better able to express their
views.

Mr. MorrerT. It does not happen.

Mr. Simpson. We do find them expressing their views. If you make
the information available, and if you make the lines of communica-
tion open, you find that they come. ,

Mr. Morrerr. What percentage of the administrative regulatory
proceedings which are conducted downtown, do you suppose, have
any kind of substantive intervention, or intervention at all, by other
than the affected industries?

Mr. Smupson. If you are talking about legal intervention, most of
the important decisions take place in informal processes. That is, for
example, making the decisions on cost beneéfit tradeoffs. If you want
the views of consumers you should go out and ask them what their
views are.

That means more than just a selected few.

Mr. MorreTT. Is there a consumer movement that you can relate to
out there?

Mr. Srapson. We do.

Mr. MorrerT. I do not think there is & consumer movement.

Mr. Simeson. We ask for volunteers who would like to sit and par-
ticipate in our standards writing panel. This involves writing man-
datory regulations. We have about 6,000 volunteers. These are citizens.

On the first four standards writing efforts, they actually sat on
the panels and gave voluntarily of their time. As an agency, we paid
their transportation and per diem. They sat for months and worked
on these standards: On architectural glass, rotary power mowers, book
matches, and swimming pool slides—writing mandatory standards.

We then called them back in. About 15 percent of this group was
from consumer organizations and the balance were individual citi-
zens—not affiliated. :

We asked them if they thought their opinions were best expressed
or adequately expressed through the organized groups. In general
they said no. They would prefer to express their opinions themselves
and were quite capable of doing so.

. Mr. Morrerr. Are they any match for the children’s sleepwear man-
ufacturers and their attorneys and the trade associations?

Mr. Stmreson. There were MD’s, engineers, economists, architects.
We asked if they thought their participation was meaningful and was
in the public interest, and were their views heard, and they said, yes.
We called the industry together and got the same view. When they
sat down—that is, both approached the problem with a lot of skep-
ticism—and after the process was over they found that their views
had been considered and it was helpful.

I do not think you would find that with an official Fed. I did not
come up here today to talk about that. I agree there is a problem, There
is & problem of not having a good consumer voice in the regulatory
activities, but I do not think that is a solution to the problem. I think
it is a panacea. - '

02-831 0-76 -6
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Mr. Morrerr. Let me just conclude by saf'in_g that in my experience
of several years of being involved with a frll-time consumer gr(_)upilwe
found that we were very rare, Thete were very few groups which had
the expertise to go up against a manufacturer where there are many
lobbyists, lawyers, and trade asscciations. I say this in a constructive
fashion. _

Let us not be naive about this. That takes an enormous amount of
expertise, and it takes more than a full-time commitment.

- It seems to me that we are bein%(x)\awe and creating an illusion of
participation in a Federal agency. Don’t misunderstand me, I appreci-
ate the things that you have done. But, we are creating an illusion of
substantive participation, unless there is a dimension in a substantial
way by a party which has expertise and is not tied to the other
interests, 1

I think that many of the industries now are finding that construc-
tive. They do their homework more, the agencies find 1t more helpful,
the proceedings become more formal, rather than less formal, and I
thinﬁ that is good in many respects, - )

We starbe(% this discussion by saying that openness is not enough,
and it seems to me that we need to combine that with some sort of full-
time professional, yet independent, intervention.

I would like to believe that the consumer movement is a reality and
more than a state of mind, and that in fact it can provide the kind of
interventica which is needed. But I do not think it can, and in lieu
of that, it seems to me that we ought to have something like that
agency. v ,

Mr. SimpsoN, Mr. Moffett, for 2 years we have been told that you
would destroy Government if you opened up the meetings. I think they
have found that such is not true, I think if you open up the process so
that the average citizen, and those in organized groups, can in fact
intetrvepe themselves in the rulemaking, then they will do it. I suggest
we try 1it.

Ms. Aszue. Mr. Steiger?

Mr. Ste16ER. I have just a word or two. I had a chance to read your
‘statement, and it was a good one.

I am impressed also with your discussion with Mr, Moffett because
I want you to know that.there are many who share your views that to
institutionalize the public concern hds as great a depressing effect on
those real concerns being developed as anything else.

It is just as difficult as denying the expression of public concern.

. When you institutionalize public concern as a professional who must
justify his concern, then I think you compound the problem rather
than alleviate it. . . : :

I have a pregmatic problem. It :8 my understanding that right now
one must file a notice for the Federal Register some 10 days in advance
of the desire to publish it, because of the backlog. The Federal Register
is that much overburdened. _

I gather from your statement that you make it a practice to ad-
vertise, or to subinit, notices of significant meetings in the Federal
Register. ‘

. Mr. Srueson. We are required by Jaw to notice some kinds of meet-
ings and activities in the Federal Register, but we use, in addition.
a public calendar which is developed by the agency itself in which we
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list advance meetings. We are redundant on a listing of those meetings
which go in the Federal ReFister. The Public Calendar is the principal
vehicle. It is made available free to anyone who asks for it. We pub-
licize the fact that it is available.

Additionally, we meet with the press. I believe that the press is a
representative of the public, and it isa good way. ‘

M. Steteer. I hope you are wrong. . :

. Mr. Sturson, I think that they are a public voice and a public critic,
if you will. They are very skeptical of some of the things we do. At least
they do help us publicize the fact that the Public Calendar is available
and that meetings are open. We meet with them every Monday and

':lxllswer all of their questions for the record, so at least we are open to
them, - :

Of course you put yourself open to the misquote.

Mr. Stetcer. I am glad to have that clarification, because we have, in
Ms. Abzug’s legislation, a practical problem. That is, the requirement
that we publish in the Federal Kegister. Not that the intent is not
absolutely valid. '

Is it possible in your experience in this field that one of the reasons
for lack of consumer or public participation, is public apathy?

Mr. SimesoN. I think there is that, I think there is the feeling that
Government does not care anyhow. I think you must Golicit-—»tﬁat is,
actively solicit—the involvement of the public. You can do that by
noticing that the meetings are open. You encourage the participation,
and I think you will find plenty of people who want to help the
Government in a constructive way. ~##y |

Mr. Stereer. Is that the thrust of this bill, that is, to encourage
public participation ¢ -

Have you chanced to read the bill ¢

Mr. Simpson. 1 have read the bill but, as I mentioned before, it does
not go far enough. It only deals with the meetings of the collegial
bodies. I think it ought to deal with all of the staff, and those meetings
with outside parties. That is where you get the arm twisting.

I think the bill goes to the thrust of improving the credibility of the
governmental process, : ' "

Mr. Steicer. Thank you.

Ms. Aezue: One of the interesting problems that we have in prepar-
ing the legislation like this the exceptions and the exemptions, We
went through this whole process in the Freedom.of Information Act
and the Privacy Act. I differ with the majority on some of that legisla-
tion, of which I was a coauthor. I thought the exempticns in both cases
shovld havebeen more narrow. . .

Subsequent events have proved that to be correct, in my view.

There are a number of areas which probably do not affect you, but
which affect other kinds of agencies in terms of our work. I am talking
of blanket exemptions for agencies, which we should not have

permitted.
‘We shall remedy that before this Congress is over. We have some
legislation pending. : .
Mr. StE1GER. Mavbe., - ' . ‘
- Ms. Aszue. ‘With the will of the majority, we will get things
straightened out. o : ' o
There are some exemptions in this bill, for example, invasion of
privacy, that relate to your agency. Are the exemptions too many,
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should they be narrower, should they be broader, should they deal
with the problem differently ? :

You indicated in your opening remarks that you try and carry out
our Freedom of Information Act, for example, to which we are having
gome very interesting responses by agencies of Government, as well as
our new Privacy Act, over which this committee also has jurisdiction.
That is, you indicated that you follow the rule that the information
15 to be available to the public and you only rarely invoke an excep-
tion or exemption.

Mr. Simeson. That is correct.

Ms. Aszue. Should the exemptions relating to invasion of privacy
and accusation of crime apply to cases where the subject of the meeting
is the performance by a Government employze of his official duties?

Mr. SimrsoN. I would support that. That is a narrow one, If it is
- a false accusation, then it could be a real problem. I would go back to

saying that, if the kind of meetings we deal with, we certainly protect
the invasion of privacy. We do with proprietary data. We investigate
the latest case law to determine what is proprietary and what is
secret. We are liberal on that. '
- Then, any other meeting to be closed requires a majority vote of the
Commission which is a feature which you have in your bill,

What I was saying is that on the Freedom of Information Act there
are provisions for denving informatior in interagency memos. We
make those available. The agency may take an exception, but by policy
we do not take those unless it gets a majority vote, '

It is the same kind of a thing that goes over to our meeting policy.

We even have open negotiations on legal cases; that is, consent
orders. Those are open to the public and we have not found that that
inhibits, because if there is ever to be a deal made that is the time, when
you decide to accept something, and so those are open.

The initial meeting where it is an alleged possibility is closed, but
all others, all serious meetings of negotiations of cases, are all open to
the public.

'We find a great deal of attendance also.

So that is a narrow exception which one could interpret for closing.
It is in your bill. _

Again, I think you have the problem of getting the legislation

assed. I have indicated to you that I think the legislation falls short

of the mark, so I would encourage you, if you must deal with the
exemptions, to try it.

Ms. Aszue. Should transcripts or minutes or recordings be made
of open as well as closed meetings on the theory that some interested
individuals might not learn of the meeting until after, with all due
respects to your efforts to publicize ¢

‘Mr. Simeson. Yes, we do that.

We require meeting logs. We do have verbatim transeripts for some
of the meetings, both open and closed. But we alwavs require a meeting
log, and the meeting logs are available to the public.

Under our Freedom of Information Act, in the Office of the Secre-
tary, except as you have touched on in the bill wherd the Freedom of
Information Act protects & meeting which deals with a bit of informa-
tion that it must protect, which we do protect. We have meeting logs.

Ms. Arzve. How do you determine when verbatim transeripts
should be made?
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Mr. Soaeson. It depends on the significance and the size of the
meeting, .

It is a decision that is made really by the person who is chairing the
meeting or hosting the meeting.

Ms. Arzue. I do not know if you have carefully studied the bills, as
there are some differences between them, or rather ameng them. Should
the exemption relating to premature disclosure be dropped whenever
the proposed agency action has become public, as proposed in H.R.
10315, or only where the agency itself has made the proposed action
public as proposed in H.R. 9868

Mr. Sivpson. I think that is a provision that may deal more with
the agencies dealing with financial disclosures, where there is an
impact on the marketplace. '

_ As the rulemaking process builds up to a decision by the Commis-
sion, then draft documents are available and the meetings of staff are
open. There is no such thing as premature disclosure.

By the way, the meetings of our executive sessions are on Thursday.
Immediately following the meetings our key staff is brought in and
briefed. All decisions are immediately public if anyone asks, at that
time, except for those where there is a requirement 1.ader law regard-
ing invasion of privacy, et cetera. . '

Ms. Aszog. Thank you, Mr. Simpson. We appreciate your coming
before us. We will be in touch with you for additional information and
guidance, and additional materiel, if you would like to subrait it for
the record.

It will be open into next week at least.

Mr. Simrson. Thank you.

Ms, Aszve. Next we will have Commissioner Glen Robinson of the
Federal Communications Commission.

[The witness was duly sworn. ]

Ms. Apzue. If you wish, you may insert your entire testimony in the
record. You could procwd to summarize if you like. This will give us
more time for questions,

Is that satis ac%x;)y?

Mr. Roprxson. That is fine, Madam Chairwoman.

Ms. Aszue. Without objection, so ordered.

STATEMENT OF GLEN ROBINSON, COMMISSIONER, FEDERAL
: COMIIUKICATIONS COMMISSION

Mr. Boeinson. Let me cut iy remarks short. I support the legisla-
tion pending before this committee, requiring meetings of Government
agencies to be open.

I have not gone over the legislation in line-by-line detail, but I
would like to try to trace the implications of the legislotion for the
FCC or for agencies generally. Nevertheless T have looked at the bill
with sufficient attention to be able to say that I think this is a
concept. I think it is on the right track. I have very few alterations
to suggest. .

I would like to make one point generally in suppert of Sunshine
legislation. It is often said tuat legislation is necessary to build
confidence ‘+: Government agencies. I am frank to sav that I do not
know whethc+ it will have that effect or not. That does not cencern
me, whether it does or whether it does not build trust in Government.
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It seems to me that what trust there may be should rest upon under-
standing, and if this promotes understanding and that understanding
brings less trust, then that is in the public interest also. '

I am frank to say that I do not know whether in any particular

case the public will end up trusting us less or more, but they will have
greater understanding and I am confident of that.
. It is not a panacea, as was pointed out by Congressman Moffett.
However, in the nature of things we do not deal with panaceas in
Government, There are none for any problem that I know of. I think
it is enough to say, and I think it can be said of these bills, that they
offer marginal improvement in bringing better understanding to the
processes of Government. For that reason I support it.

There are a variety of criticiams which have been advanced by the
critics, There are adverse consequences which are thought to flow from -

unshine. I will not go into them in detail. I will simply cover all of
them with the general statement that I think they are highly exag-
gerated, although I concede there are some possible adverse conse-
quences which could happen in individual situations—such as grand-
standing, perhaps some chilling of candid discussions. But, on balance,
I am persuaded that those adverse consequences are not sufficient to
offset the overriding benefits which come from opening up Government
sessions. , ‘ : ‘

At the same time, I do think that there ought to be some limitations.
The bills recognize some limitations, and I think some of those limi-
tations are appropriate. However, let me add one other qualification
which does not apﬂear to be in the legislaticn. I think it is not enough
to recognize that there is a need for a confidentiality dealing with cer-
tain 1zemﬁed subject matters such as privacy, executive secrets, and
- the like, I think 1t is also important to recognize that, as a realistic
matter, there are situations in which informal discussions take place
among agency members, among agency members and staff, among
staff and staff, and even with outside personnel. This applies to out-
gide interests, be they industry or whatever. I do not think you can
force all of those discussions, some of which are quite casual and spon-
taneous, into the framework of a formal public meeting. I do not
think you can get into a situation where, if I see someone on the street
or in my office and he comes to me to talk to me about some matter, that
I have to say, “Halt, wait a minute, we cannot discuss it.”

I have a different solution to the problem of secrecy which I will
come to in 2 minute—it involves logging and disclosure requirements
for ex parte contacts. Suffice it to say riow that my preference would
‘be to limit the application of cc»{)en meetings simﬁly to those meetings
which are either publicly scheduled or are for the purpose of taking
official action, or which in fact result in agency action.

I recognize at once, of course, that this could create 8 possibly broad
exemption to the rule. The legrislative purpose could evaded by
creating too large an exemption. All I can say is that if agency officials
are going to evade it, then there is almost nothing that legislation can
do to stop it. They will find a way. It will be done. I think the point is
to try to enlist as much ag possible the voluntary acceptance and co-
ordination—an acceptance of the spirit of the legislation, and the one
way of doing this is to provide some degree of flexibility.
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Let me quickly turn to the portions dealing with ex parte contacts.
I will not go into the legislation here dealing with ex parte contacts
except to note that it is very desirable. I applaud it and support it. I
would note only that it pretty much tracks existing regulations, not
only in the FCC, but for other regulatory agencies. Nevertheless, 1
think it is appropriate to put in the legislation.

On the subject of ex parte contacts I would like to make one further
- observation. I think that there ought to be a further step taken. I
think we ought to require some type of logging and public record of
‘ex parte contacts. The bills, of course, deal with improper ex parte
contacts. They quite correctly attempt to late, restrict, and forbid
all such ex parte contacts, But there are a lot of legitimate ex parte
contacts that do not relate to ﬁending adjudicatory matters or re--
stricted proceedings, and these should not be foreclosed. But, I see no
particular reason why the fact of such ex parte contacts and some kind
of summary of their content could not be logged and put in some
form of public record. I testified earlier this year before Senator Ken-
redy’s Subcommittee on Administrative Practices and Procedures in
support of S. 1289, which would impose such logging disclosure re-
quirements. If the committee is interested I can later submit that.

Ms. Aszva. Without objection, that material will be submitted and
insarted in the record.

[The material follows:]
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STATEMENT OF GLEN O. ROBINSON BEFORE THE SUBCOMMITTEE ON ADMINIS-
TRATIVE PRACTICE AND PROCEDURE OF THE SENATE JUDICIARY COMMITTEE
ON S, 1289 (APRIL 14, 1975)
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Mr. Chairman and members of the Committee, I am pleased
to appear here today to testify on 5.1289. I should point out
that I do not appear in an official capacity as a representative
of the PCC. My views are entirely personal and they do not reflect
official views of the FCC, nor do they necessarily reflect the
views of.any of my éolleagues at the FCC. |

I am still new to Washington bureaucracy, having been appointed
to the_FCC in June of last year. 1In light of this brief experience
on the Commission, I would feel somevhat diffident about offering
this Committee my opinion on 8.1289 but for the fact that I have
" had some practical and academic experience in the field of administra-
tive law. From 1961 to 1967} I practiced law in Washington, primarily
in the field qf édministrgtive lag.(including gseveral years work in
communicaticné law). From 1967 to 197k, I taught at the University
bof Minnesota, principally in the fleld of administrative law and Feg~

ulated 4{ndustries.

Baged on this past as well as current experience, I support
the essential concept of 8.1289 insofar as it requires the maintenance
of public ‘records of informal communications between agency officials
and outside parties pertaining to substantive agenc; policy matters.
I doubt that reporting and disglosure requiremente will, in them-
selves, radically transform the character of administrative decision«

making or quality of administrative policy; I nevertheless do belleve
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that they can have some salutary effect not only in bringing privute
influences into public vision, but also in enhancing the credibility

and the integrity of administrative government at a time when it seems
to be at an all-time low. ' '

I'am avare that not all agency officials and observers agree

wifh this appraisal. I héve ﬁeard the concern expressed not speci-
' fically in connection ;ith this.législagion but in the more general
'context of'"sunshine".and public disclosure laws, that opening ‘
agency meetings and commnications with agency officials to public
inspection would discourage'candid comﬁunicatiohs between the agency
officials and outside individualé and groupéu-either industry

or ndniﬁduétr&. I do not think we need be concerned about

this possible effect. it 1s important to permit private contacts
between agency officials and outside individﬁala or groups except on
matters that are within the perview of "restricted proceedings"
(i.e., those in which, under the APA or agency rules, all communi-
cations of substantive matters must be made on a record); such
éontacts are a useful source of i£formation and ideas for the agency.
‘However, I see no good reason why either the fact of such communica-’
tiohs, or their general éha&acter, needs to be private and secret--
2% least a3 a general rule. To the extent disclosure might "chili"
such cémmunications and contactk, T would not fegard the lost contact
as worth troubling about. (I should add parentheticslly that X cannot

recall any conversations or contacts, written or oral, which I have
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had with any outside person-or group in the nine months of my
tenure on thé Commiésion that‘were of such a confidential character
that they would not have taken Place had reporting and disclusure
requirements such as those specified iﬁ 8. 1289 veen in effect.)

| Possible "chilling effectsh aéide, the other aréument that
is sometimes raised against ieporting aﬁd diaclosuré is that it would
constitute an administrative burdén'which would cost mo;e than the
benefit derived from it. In general, I am unpersuaded by the burden
‘argument; I see very little burden in a simple requirement for
reporting and disclosure of ex Pﬁrte:/vritten or oral communicationa
to agency officials on matters related to substantive ﬁblicy. ‘Such
burden as thére is would, in my 6p1nion, be offset Sy the benefits
vhich I have mentioned. \

Although I support the concept of reporting and diécloaure
of ex parte contacts,'aqd the geneial thrust of g 1289, T do have
some trouble with certain features of the bill and I would like
to suggest some changes in it. | '

First, imposing the reporting requirement on all agency
employees in grade 08—15 or above ma& be“both too broad and too narrow,
éepending on the partiéul#r agency and office 1nyoived. I am avare '
that defining th'< requifementﬂin;tgxma of civil gervice grades
allows for a uniformity ihat is simplé to appl& across different
agepéles. 'Bgt ihe simplicity 1is deéeptivq for persons in the same
grade‘may have greatly different reaponsibili£1es in different

agencies and in different offices. What is wented is to reach the

¥/ T use the term "ex parte"in the general sense given it by FCC rules,
to mean: on behalf of one person without advancs notice to other
interested persons (including the public} and opportunity for such
persons to be present. .
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major decision ané policy makers--those that have signifiéant
discretion. In some offices an’‘official at that level may have
only minor discretion, while in others substantial discretion may
be vested in empioiees of lesser grade. I would limit the require-
ment tb agency members, and thelr staffs, and then reqqire that the
agency promulgate regulations to implement the requirement further
for the agency's staff. In this why, there can be a uniformity
as to the basic requirement but some flexibility within each agency.
Second, there is, I think, & problem with respect to what is
subject to reporting. The bill seems to impose what I would regard
as onerous and unnecessary requirements for reports with respect to
receipt of routine, publicly filed documents. For example, at the
FCC we generally receive an original).and 14 copies of each pleading,
érief, petition or other tormnlydocumeng filed; each Commissioner
receives one copy. I read few‘or such formal documents as they
'come in; 1f I carefully perused each one, I would be able to do very
little else. Some--very few--of the documents I keep for m& owh
files torﬂfurther réference when the matter comes before the Commig-
sion (ﬁhich is generally months, and may indeed be years, after the
filings are first made). A copy of these documenta goes directly
into the cammission's public files where it 13, of course, available
to anyone. For such documente, I believe no more should be required;
Howe;er, Section 560(b)(1) Qnd (2) seem literally to say that because

I receive copies of such formal filings I would have to prepare a
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record--as prescribed by 560(a). Indeed, every Commissioner and

: - every other "agency official” would have to make such a record,

of the same documents, ﬁnder‘a literal reading of §.1289. I trust
that sugh a requirement is not intended, for it would not only be
quite pointless (thé documents being in the public files anyway),
it would be quite literally a mind-numbing burden for every "agency
official” to record even minimal inrormation pertinent to the moun-
tains of publicly filed materials which we receive each week.
Accordingly, I would modify 560(b)(1) and (2) to make clear that
the reporting requirement does not apply to documents which are
formally filed with the agency and are maintained in the agency's

public files.
Iet me alao‘suggeat one further modification to take care of

another related difficulty. Agency members receive a considerable
;olume of mail thut, though personally addressed, is in the nature of
a public filing, complaint, or inquiry, even though it may not be
filea as a formal document 1n‘aecordance with our rules. Commonly,
these are forwarded to ‘the staff for appropriate disposition (ﬁhey
may or may not call for a .eply). Where this is done, I see no point
in logging these twice, once in my office and once in the bureau office.
Thitd, I have some 1ifficulty with Section 560(a)(7T)(F). I
am not quite sure what 1s encompassed within the phrase "action taken
in regrurnya," but if it is broadly construed it could get to be rather
complicita's Let me give an example, whiéh. as it happens, is both
feal ard 2urrent. Suppose that the Commission is delidberating on a

rulemaking or petition for rulémaking to consider rules restricting
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ten wat% noncomméréial FM stations, and represent&tives of higher
' powered noncommercial public FM stations come to see me to urge my
active support for the rulea. 1 éxpress to them an interest in the
matter. Later, I talk to a person at the staff level who 1s working
on the ptoblem, inquiting as to its present status; I 'also.express

the hope that we will be abla +o do something about the problem of
preemption or the M noncommnroial frequencies by ten watt stationa.
later still, my engineering assistant has a similar contact. And

80 on. Now, is all that reportable? Note that any written corres-
pondence with the ataff would presumably be exempt from diselosure
under the 5 U.8.C. Section 552(b): 18 it then sensible to require
reports of oral discpasion37 COﬂg?&SB could, of course, simply
override the exemption under the Freedom of Information Act f§r in~-
ternal agency communications in this instance, but I qpeation whether
this is wise poliéy. Even if the.qonridentiali£y issue is set to

one side, hovever, the reporting:requifement in this instance atilll
raises difficulty. va."in response” to an outside contact such as -
that which I jJust mentioned, I made repeated further inquiries of the
staff, when would the reporting énd? Bear in mind that inquiries of
this kind could be made many times over a period of ﬁonths. IAthink
that to ;eéord every such contact would 1mppse a burden out of propor-
tion to the very minor Qenefits to be derived from Section 560(a)(T)(F).

Finally, fhere 18 one relatively small point that should

perhaps be made clear in the bill:vthat the legislation is not intended

to change the current rules restricting ex parte communications. K It
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is, of céurse" obvious ffdm the very character of the bill that

it gﬁ,pot intended to prohibit all ex parte cohtacts,:but it 1is
pgrhaps less obvious that it 18 nof intended to sanction all such
céntacts either. In short, the bill presupposes that the contacts
aré, under existing law (the APA or pertiﬁent'agency rules), i;wful,
and I think it may be well to make qléar that the reporting and
disclosure ;équiremeﬁts é#ejnqt-iﬁﬁendéd to change any of the existing
structures qn’auch'ex parte;cOmmupicationa;

Mr. Chairﬁan,-at thiavpoint, 1nasmuch-as over half of my
statement .d1scusses some of the difficulties with this bill, T think.
it i3 ;pﬁrupriate for me to reiterate what I stated at the outset:
the’repbrting,aéd'd;sclqsuf?_coqcépy reflected 1n‘§.1?89 ;s a good
one and should be édopfed. ‘The &ériticisms vhich T have made of
particular farts of the biil are ortefed ehtirely ﬁith the construce:
tivé purposé of strengtheni;gAthis‘cthérwiae gound measure. To this
aane end,‘any Purther aasisﬁanqé I can provide I will be most willing

to qffer.
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Mr. RoeinsoN. That concludes my testimorny. I appreciate the in-
vitation to submit my comments. { will 'be happy to answer any
questions.

Ms. Apzue. How do you answer the testimony that was made by the
Frevims witness who proposes that all levels of meetings and all
evels >f participation be open? I think that lots of the decisionmaking
for administrators and commissions takes place at the staff level.

How do you reconcile a position of believing in the openness of the
operation and decisionmaking of the agency with your position that
only certain levels of meetings chould be open?

Mr. Ropinson. I think my solution to that is that all such meet-
ings should bs logged and their contents disclosed. I do not know how
things work in Mr. Simpson’s agency, but in a bureaucracy the size
of the FCC and the kinds of contacts we have with our regulatees,
which run the gamut from common carrier regulatees, to broad-
cast and other licensees, I think that we would find it hard to function.

If every time someone on the staff held any kind of conversation
with somebody outside, he had to have advance public notice,
then he could not get anything done. We could not call on the phone
or anything. There is an informal exchange of information which
we require for the conduct of our business. Very little of the business
we do is adjudication. Most of it is routine administration. I sympa-
thize with the thought, but I just do not have any practical way of
making it applicable, except by logging and disclosure which I think
would more than adequately fill the bill. By the way, I think it also is
true that if the meetings before the membership itself are open, then
a lot of the influences, such as they may be, would impinge on the
staff and would be revealed. Sources of information can be revealed.

But I do not put great weight on that policy. I do not think there
is any great secret about who talks to whom. In our agency I think
we pretty well know. I think the people who watch our agency know
pretty well. My concern is to get that out broadly to the public. Then, if
they have suspicions to raise about the contacts, by all means they
should come to the Commission or to Congress, or the courts, and
say something about it. I have a feeling that most of the staff con-
tacts, which Mr. Simpson talked about, are rather innocuous and I
would hesitate to force all of those into the open.

Ms. Aszue. You seem to narrow your preference to the appli-
cation of openness to the meetings you indicate, which are publicly
scheduled, or for the purpose of taking official agency action, or result
in official agency action. '

That is usually after the fact. There is no real decisionmaking
process at that point.

Mr. Roeinson. My only concern is of a practical nature, We deal with
:0 lo;;l ;)i things that come up rather at the last minute. I would hate

think——

Ms. Arzua. I do not want to get into it in detail, but we are going
to have the Commission down here later. We are concerned about
many 6f the problerns in the functioning of the Commission, informa-
tional grounds as well as others. We feel that there has become a
narrowing of public participation, I just thought you might know
that. But since you came by, I thought I would register a small
complaint now. '
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We have been receiving many complaints, and we have been visited
by public groups who are interested in broadcasting and communi-
cation. We are determining what would be the most useful approach in
terms of the various committee jurisdictions in the House. .

I think it is possible that some of the rulemaking and the decision-
making which 1s taking place in the Commission would be different if
it had an open process earlier than the stage at which you are recom-
mending it.

Mr. Rosinson. That is quite possible. I do not have any great emo-
tional concern about opening up all meetings. I just say that there
are many occasions when, say, four members of us meet in rather
casual circumstances to discuss some matter of concern—sometimes
the staff will be there and sometimes not—and I am a little reluctant
to have to go and give public notice and have the public ccme in
every time I want to have such a conversation. I suppose, however, it
could be done. .

Ms. Aszue. I have to interrupt you.

You have made some very significant decisions recently. You prac-
tically killed, in the opinion of some of us, the fairness, or rather the
equal-time doctrine. You climinated agreements between citizens
and broadcasters. There were lots of questions about the ascertain-
ment policy. A lot of these decisions were made without any kind of
public opportunity to hear the process of coming to the decisions.
This is what concerns me about your testimony here today. At this
point, I include a relevant news item.

[The article follows:]

{From the Washington 8tar, Oct. 10, 1975)

Secrecy AND THE FCC: Issvr CLOSED
(By S8tephen M. Aug)

The Federal Communications Commission has voted formally in closed session
to keep i1ts meetings closed to the public.

In fact, the meeting at which the commissioners voted was even closed to
most of the commission staff members who usually attend such meetings, accord-
ing to some who often attend.

The commissioners were considering the mautter at the specific request of
Rep. Torbert H. Macdonald, D-Mass., chairman of a House Comnierce communica-
tions subcommittee which bas jurisdiction over the FCC. Macdonald was notifled
of the FC(C's 5-2 vote on the question of open meetings by letter.

Only one federal regulatory commission regularly holds open meetings, the
Consumer Product Safety Commission, which is also the newest of the agencles,

Macdonald told & reporter last evening*that the commission's letter to him
was “‘an Insult to my intelligence.”

He contended he had asked the FOO to do only that which most congressional
committees already do in marking up legislation—hold such sessions in publiec.

“I find their decision repugnant,” Macdonald said, pointing out that the com-
mission had also refused to allow his subcommittee staff counsel, Harry Shooshan,
attend meetings. He said FCO Chairman Richard . Wiley has apparently for.
gotten that regulatory agencies are arms of Congress.

“I'm just getting fed up with them paying no attention to the Congress,”"” Mac-
donald added. Macdonald has sponsored leglslation that would force the FCO to
open its meetings to the public and make other procedural changes to glve the
public greater access to the agency’s deliberation,

In a letter to Macdonald, Wiley wrote that “a majority of commission members
expressed concer: that public meetings might have an inhibiting effect on the
free and candid discussipn which has traditionally characterized FOC agenda
meetings. It is felt that dninhibited discussion between and among agency mem-
;ibers zmc%:l thelr staffs is an essential prerequisite to informed and intelligent deci-

on-making.”

Q2-00-7-7"
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In fact, there are several pieces of legislation pending that would require more
sunshine on regulatory agency meetings--including one by Sen. Lawten H. Chiles,
D-Fla., that would open up sessions of all regulatory agencies.

Wiley said also he hopes any legislation that Congress approves on the sub-
Ject deals with all regulatory agencies. And he urged exemptions for “chance
encounters” and brainstorming sessions of agency members and their staffs.

In an interview lgst night, Wiley pointed out that the commissioners were not
absolutely opposed to open meetings. “I don’t think the commigsion was neces-
sarily opposed to the concept,” Lie said, adding that the commission majority
was concerned about the effect of such sessions on free debate—and that they
felt strongly about freedom of the agency’s staff to give advice to the commis-
sioners candidly.

The two comaissioners voting in favor of opering the commission meeting
were Benjamin Hooks and Glen O. Robinson, both Democrats. The third Demo-
crat at the agency, James H. Quello, voted with the four Republican members
against open meetings.

Mr. Roemsox. I assume that our deliberations on 815— not, by the
way, the Fairness Doctrine, for we have done :othing with the Fair-
ness Doctrine recently—would be open. I never assumed anything to
the contrary. I would have been perfectly happy to huve had every-
bedy packed into that little room in which we had all this agonizing

oing on back and forth between two competing bureaus. We sat for
hours, It would not have made any difference to me. I was xiot think-
ing of closing up anything like that. Quite franikly, it probably would
have saved us some pain. I indicate in my testimony that I am, in fact,
almost alone on this, however. -

Ms. Aszve. So, I am probably being very hard on you.

Mr. Roprnson. That is OK. I think probably we would have been
spared some unnecessary grief if the public had been there. I think
more often than not the suspicions are darker than is justified. ¥ would
have no desire to close off those deliberations,

Mr. Sureer, They would not have been under his definition.

Mr. Rosinson. That is correct; they would not.

. Ms. ABzve. I think you are right that there is a whols process
in reaching a_decision, Very often I find, in dealing with the
bureaucracy, that if there had been an opportunity for people
who are interested in those areas to have had greater access,
there might have resulted in a more constructive response. Sometimes
it is difficult to undo a change, even though the agency itself, when
confronted with the response, would like to have had the opportunity
to have made & different decision. The process of undoing it is difficult,

There is & difference in the way we conduct our hearings in the sense
that the issues which we used to talk about behind closed-doors, in &
number of committees in which I have participated, are now discussed
in the open. In a certain sense we get a bigger pro and con dnd it helps
us in our uitimate decisionmaking.

Mr. Rosinson. I should point out that some of the sxamples vou
mention, without getting into th: merits of them. did have quits
active public involvement. The ascertsinment.thing for example. The
only thing the public was reallv nat in on—that is. public interest
groups and the whole bunch of them-~was the final voting. It was
almost all over by that peint. We do get quite widespread commaent
freauently from groups of this sort.

Ms. Ap7ra. What about the Fairness Doctrine? Is-there much dis-

cussion of that? I mean in prblic. T lmow the public is concerned
about it.



